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be upheld if challenged in either an administrative or a judicial 
forum. 
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coordinating defense efforts. 
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Award of Construction Contracts: 
Public Institutions’ Authority to Select 
the Lowest Responsible Bidder 


Elsa Kircher Cole* and Steven M. Goldblatt** 


r INTRODUCTION 


As the 1990s approach, most colleges and universities face major 
capital construction activity or repair and renovation to facilities on 
their campuses.’ At many institutions major construction projects were 
accomplished in the 1960s with the aid of federal funds. As those 
funds dried up, the skyrocketing cost of maintenance and repairs, 
coupled with difficult financial times for the states or municipalities 
supporting the institutions, led colleges and universities to spend their 
dollars on areas such as faculty salaries and scholarships rather than 
on buildings. 

After two decades of neglect, the problem of the crumbling university 
cannot be ignored.” In the 1990s, obsolete laboratory space, asbestos 
hazards, the need for increased data-communication capabilities, higher 
standards for animal facilities, and the problems of toxic waste disposal 
and biohazard control will dictate that colleges and universities under- 





* General Counsel, University of Michigan; formerly Assistant Attorney General, 

University of Washington. A.B., Stanford University, 1971; J.D., Boston University, 1974. 

** Chairman and Associate Professor, Department of Building Construction, College 

of Architecture and Urban Planning, University of Washington; President, Associated 

Schools of Construction, 1989-90. B.S.E.E., University of California, Berkeley, 1971; J.D., 
Golden Gate University, 1977. 

1. About three-fifths of all academic institutions undertook at least one major 
construction project involving research-related costs of $100,000 or more during the four- 
year period 1986-89, totalling about $5.5 billion in projects. The new construction has 
been driven at least as much by needs to upgrade the quality of research facilities to 
meet emerging safety and other requirements as it was by needs to expand total amount 
of research space. Actual planned repair/renovation costs for the period 1986-89 totalled 
about $1.6 billion. NATIONAL SCIENCE FOUNDATION, SCIENTIFIC AND ENGINEERING RESEARCH 
FACILITIES AT UNIVERSITIES AND COLLEGES: 1988 xiv-xv (Sept. 1988 NSF 88-320) (Hereinafter 
NATIONAL SCIENCE FOUNDATION). 

2. A study, ‘‘The Decaying American Campus: A Ticking Time Bomb,” by the 
National Association of College and University Business Officers (NACUBO) and the 
Association of Physical Plant Administrators for Universities and Colleges shows a backlog 
of $20 billion of so-called ‘‘urgent needs,’’ which are capital renewa! and maintenance 
needs that, if left unmet, would leave the affected facilities at risk. Only $1.2 billion of 
that $20-billion need actually was funded in 1988. Campus Facility Needs Not Being 
Met Financially, Says Final NACUBO Report, BusinEss OFFiceR, Nov. 1988, at 8. 
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take major construction efforts. However, dollars for such projects 
continue to be limited,* and therefore institutions must maximize each 
construction dollar.’ 

Most states and municipalities which fund public institutions of 
higher education have statutes requiring submission of competitive bids 
for construction projects on those campuses.* Many of these statutes 
require institutions to award such contracts to the ‘‘lowest responsible 
bidder.’’ Institutions, however, typically have continued to pay blind 
homage to the concept that the lowest monetary bidder should receive 
the contract; they have not examined closely whether that bidder is 
responsible. Indeed, many public institutions may ‘never have rejected 
an apparent low bidder as nonresponsible or may have done so only 
many years ago. Given the limited dollars that institutions have for 
capital projects, a fresh look at the authority that enables the institution 
to reject an apparent low bidder as nonresponsible is therefore timely 
in order that the institution and the public receive the best possible 
value for those dollars. 

First, college and university administrators should distinguish be- 
tween a nonresponsible bidder and a nonresponsive bid. In the latter 
situation an institution focuses on whether the bidder has met all 
elements of the advertised requirements. Any material variation from 
the specifications renders the bid nonresponsive. 

For example, a contractor might fail to bid all deductive alternates 
on a project. The bidder could well be a responsible bidder, but the 
bid would have to be rejected as nonresponsive because it fails to meet 
all the advertised bid specifications. Although deserving of analysis as 
a separate issue, the subject of bid responsiveness is beyond the scope 
of this Article.’ 





3. Id. 

4. For example, Congress recently slashed in half the College Facilities Loan Pro- 
gram, which offers low percentage loans for construction, reconstruction, or renovation 
of housing and academic facilities at colleges and universities from $62.2 million in 
fiscal year 1988 to $29.6 million in fiscal year 1989. Congress Halves Budget for Physical 
Plant Repair Fund Program, Business Orricer, Nov. 1988, at 11. 

5. Colleges and universities are deferring about $3.60 in needed repair and renovation 
for every $1.00 of planned spending. NATIONAL SCIENCE FOUNDATION, supra note 1. 

6. See, e.g., Public Building Contracts, Conn. GEN. STAT. ANN. tit. 4, ch. 51a (West 
1988); Illinois Purchasing Act, Itt. ANN. Stat. ch. 127 (West 1988); Public Contracts, 
La. Rev. Stat. ANN. tit. 38, ch. 10 (West 1989); Fair Competition for Bidders on 
Construction, Etc., of Public Works, Mass. ANN. Laws ch. 149 (Law. Co-op 1988); 
Procurement, N.M. Stat. ANN. ch. 13, art. 1 (Michie 1988); State University Construction 
Fund, N.Y. Epuc. Law art. 8-A (West 1989); Public Competitive Bidding Act of 1974, 
OKLA. STAT. ANN. tit. 61 (West 1989); State Purchasing and General Services Act, TEx. 
REv. Civ. Stat. ANN. art. 601b (Vernon 1989); Virginia Public Procurement Act, Va. CoDE 
ANN. tit. 11, ch. 7 (Michie 1988); Higher Education, WasH. REv. CopE ANN. tit. 28B 
(West 1988). 

7. For a discussion of bid responsiveness, see generally 64 AM.JuR.2D Public Works 
and Contracts § 78 (1987); 72 C.J.S. Supp. Public Contracts § 13 (1987). Many findings 
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Because there is generally a narrow window of time between a bid 
opening and the award of the bid, an institution should be familiar 
with the law on rejecting a bidder who is not responsible before a 
problem develops with an apparent low bidder. Often an institution 
cannot feasibly reject all bids and rebid a project because class sched- 
uling, safety concerns to the campus community, and weather condi- 
tions dictate a short construction season. The institution, therefore, 
must be ready to take a proactive stand by preparing a team of experts 
to examine a bidder’s qualifications and by having an alternate plan in 
case the team determines that the bidder is nonresponsible. This Article 
should assist institutions in preparing such a plan by clarifying the 
factors they should use to determine the bidder’s responsibility and 


what processes the institution must follow to reject a nonresponsible 
bidder. 


I. PuRpPOsE oF PuBLic Bip STATUTES 


Most courts have held that statutes that require public institutions, 
such as colleges and universities, to award construction projects to the 
lowest responsible bidder exist for the protection of the public interest,* 
not for the contractors who are bidding.® One court considered that 
such a statute’s ‘‘mantle of protection was not intended to benefit the 
unsuccessful contractor seeking a public work contract, but rather the 


tax-paying public from arbitrary, capricious, fraudulent conduct on the 
part of public officials who would favor, without legitimate cause, 
someone other than the low bidder.’’?° 

Given the bidding statute’s purpose, a college or university admin- 
istrator has a duty to protect the public from an award to a nonrespon- 
sible bidder. Such institutional administrators must use their discretion 
in a manner best adapted to preserve the public interest. 


II. REJECTING A BIDDER AS NONRESPONSIBLE 


The public body’s authority to reject a bid may be described specif- 
ically in a statute or in bid documents. While such authority preferably 





of nonresponsive bids—all decided prior to City of Richmond v. J.A. Croson Co., 109 S. 
Ct. 706 (1989)—have been based on failures to comply with subcontracting requirements 
for minority and women-owned business enterprises. See, e.g., F-M Asphalt, Inc., v. 
North Dakota State Highway Dept., 430 N.W.2d 344 (N.D. 1988); Land Constr. Co. v. 
Snohomish County, 40 Wash. App. 480, 698 P.2d 1120 (1985). 

8. See, e.g., Housing Auth. of Opelousas v. Pittman Constr. Co., 264 F.2d 695, 697 
(5th Cir. 1959); Universal By-Products, Inc. v. City of Modesto, 43 Cal. App. 3d 145, 
152, 117 Cal. Rptr. 525 (1974); Township of Hillside v. Sternin, 136 A.2d 265, 267 (N_J. 
1957); Seacoast Constr. Corp. v. Lockport Urban Renewal Agency, 72 Misc. 372, 339 
N.Y.S.2d 188, 190 (1972). 

9. But see Sellitto v. Cedar Grove Township, 132 NJL 29, 38 A.2d 185, 187 (1944) 
and 133 NJL 41, 42 A.2d 383 (1945) (speaks to protecting both taxpayers and bidders). 

10. Mottner v. Town of Mercer Island, 75 Wash. 2d 575, 578, 452 P.2d 750, 753 
(1969). 
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is conveyed directly to the bidders through statutory law and/or in 
project documents, courts have long held that a public entity has an 
inherent right to reject a low bid if the bidder is not responsible. 

For example, a New York court held that a contract which stated 
that a project was to be awarded to the ‘‘lowest bidder’’ and did not 
qualify the basis for the award with the words ‘‘responsible’’ or ‘‘best’’ 
was not to be ‘‘construed literally, and accepted as an absolute restric- 
tion.’’*! The court said that both the quality and the utility of the bid 
could be factors in deciding the award because the public entity’s 
proper consideration of such factors would ultimately minimize the 
project’s cost and would lead to the most effective and desirable 
decision.” 

In determining whether a bidder is responsible, an institution must 
understand that the term ‘‘responsible’’ does not necessarily mean 
trustworthy. That is, a finding of nonresponsibility does not ordinarily 
connote untrustworthiness. Rather, while a finding of ‘‘nonresponsibil- 
ity’? may include the attribute of untrustworthiness, ‘‘responsible’’ 
generally refers to the apparent low bidder’s quality, fitness, and ca- 
pacity to perform the proposed work satisfactorily.** ‘‘Responsible’’ 
means more than simply financially responsible. The bidder also must 
have the requisite judgment, skill, ability, and integrity to perform the 
contract according to its terms.’* 

In determining responsibility, an institution may consider such things 
as the bidder’s business judgment and its record for reliability and 
performance.’® The institution may examine the bidder’s experience 
and its facilities for carrying out a contract. The institution also may 
base its decision on a determination that a bid ultimately will not be 
the lowest.*® The bidder’s moral integrity can also be a factor if lack 
of such would cause fair-minded and reasonable people to believe that 
award of the contract to that bidder was not in the institution’s best 
interest.1?7 Additional considerations may be whether the bidder can 
perform the contract within the time specified,** the bidder’s efficiency, 





11. Cleveland Fire Alarm Telegraph Co. v. Board of Metropolitan Fire Comm’rs, 7 
Abb. Pr. ns 49, 55, 55 Barb. 288, 292 (N.Y. 1869). 

12. Id. 

13. City of Inglewood-Los Angeles County Civic Center Auth. v. Superior Court, 7 
Cal. 3d 861, 867, 103 Cal. Rptr. 689, 692, 500 P.2d 601, 604 (1972). 

14. Federal Electric Corp. v. Fasi, 527 P.2d 1284, 1291 (Haw. 1974) (citing Wilson 
v. Lord-Young Eng’g Co., 21 Haw. 87 (1912)). See also Williams v. City of Topeka, 85 
Kan. 857, 118 P. 864, 866 (1911); Ellingson v. Cherry Lake School Dist., 212 N.W. 773, 
775 (N.D. 1927); Schulte v. Salt Lake City, 10 P.2d 625, 628 (Utah 1932). See generally 
64 AM.JuR.2D Public Works and Contracts §§ 67, 70 (1987); 72 C.J.S. Supp. Public 
Contracts § 16 (1987). 

15. Menke v. Board of Educ., 211 N.W.2d 601, 607 (Iowa 1973). 

16. Times Publishing Co. v. City of Everett, 9 Wash. 518, 523, 37 P. 695, 696 (1894). 

17. Arthur Venneri Co. v. Housing Auth. of Paterson, 29 N.J. 392, 406, 149 A.2d 
228, 234 (1959). 


18. Warren G. Kleban Eng’g Corp. v. Caldwell, 361 F. Supp. 805, 813 (N.D. Miss. 
1973). 
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the quality of the bidder’s performance of previous contracts or serv- 
ices,*® and the bidder’s previous and current compliance with laws 
related to the contract or services. 


A. Standards For Rejection 


A public institution generally may reject all bids without citing 
reasons if the institution’s purpose is not fraudulent.?? However, the 
institution’s right to reject fewer than all bids probably is more limited. 
As one court stated: 


When rejection of less than all the bids is permitted by the 
applicable law in terms of the invitation to bid, the rejection 
cannot be done arbitrarily or in bad faith. [Citations omitted.] 
When it is the low bid which is rejected, particularly close scrutiny 
of the reasons given for the rejection is warranted.”* 


Despite the stricter scrutiny afforded a low-bid rejection, courts read- 
ily will defer to the institution’s decision to reject a bidder as nonres- 
ponsible provided the decision is reached fairly and reasonably, is 
within the spirit of the law, and is a proper exercise of the institution’s 
discretion. One court described the obligation in the following manner: 


The award of a contract to one not prima facie the lowest bidder 
. .. Must rest upon a full and honest investigation of the qualifi- 
cations[,] etc., of the respective bidders .... ‘What the law re- 
quires is the exercise of a sound discretion by the [institution]. 
[It] should call to [its] assistance the means of information at hand 
to form an intelligent judgment. [It] should investigate the bidders 
to learn their financial standing, reputation, experience, resources, 
facilities, judgment, and efficiency as builders.’?? 


Stated another way, there must be evidence that would cause reasonable 
people to believe that award of the contract to the lowest bidder was 
not in the institution’s best interest.” 

Courts presume that the institution’s decision to reject the lowest 
bidder is regular and lawful. The burden of proof rests upon the 
unsuccessful bidder to prove otherwise by presenting the court with 





19. City of Inglewood-Los Angeles County Civic Center Auth. v. Superior Court, 7 
Cal. 3d at 867, n.5, 103 Cal. Rptr. at 693, n.5, 500 P.2d at 605, n.5. 

20. See Annotation, Public Contracts: Authority of State or its Subdivision to Reject 
All Bids, 52 A.L.R.4TH 186 (1987). 

21. Platt Electric Supply, Inc. v. City of Seattle, 16 Wash. App. 265, 274-75, 555 
P.2d 421, 429 (1976). 

22. Pearlman v. City of Pittsburgh, 304 Pa. 24, 28, 155 A. 118, 119 (1931) (citing 
Hibbs v. Arensberg, 276 Pa. 24, 29, 119 A. 727, 729 (1923)). 

23. Poling v. Roman, 86 N.J. Super. 484, 489, 207 A.2d 219, 222 (1965). 
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substantial evidence.** Generally, a court will not interfere with the 
institution’s decision to reject the bidder as nonresponsible absent fraud, 
arbitrary and capricious action, or action which shows a palpable abuse 
of discretion.?® As one court stated, ‘‘a public body has wide discretion 
in soliciting and accepting bids for public improvements and its deci- 
sion, when based on an honest exercise of this discretion, will not be 
overturned by a court even if it may appear erroneous and even if 
reasonable persons may disagree.’’?6 

Colleges and universities have wide latitude in exercising their judg- 
ment because of their presumed superior knowledge and expertise.”’ 
Additionally, 


[w]hen a court, as part of the judicial branch [of government], 
decides to step in and interfere with an action of the executive 
branch, it must somehow skirt around the forbidden territory under 
dominion of the executive branch. There is a very tightly circum- 
scribed corridor through which the judiciary must pass before it 
can act to control representatives or agencies in their conduct of 
the state’s business.”* 


A court, therefore, will not deem an institution’s acts arbitrary or 
capricious provided the institution has not acted willfully and unrea- 
sonably, or without consideration and in disregard of facts or circum- 
stances.”° Indeed, one court has said that the public entity ‘‘has the 
right to be wrong, dead wrong; but not unfairly, arbitrarily wrong.’’*° 

Courts recognize that these matters must be decided rapidly and with 
some finality in order to promote the timely letting of contracts. There- 
fore, courts generally will not disturb an institution’s finding of fact 
based on competent evidence regarding a bidder’s responsibility unless 
it appears that the action was ‘‘taken in bad faith, or that the competent 
proofs were of such character as not to satisfy reasonable men that the 
bidder was irresponsible.’’** 





24. Westates Constr. Co. v. Sheridan County School Dist., 719 P.2d 1366, 1372 (Wyo. 
1986). 

25. Warren G. Kleban Eng’g Corp. v. Caldwell, 361 F. Supp. at 810. See also Conduit 
and Found. Corp. v. Metropolitan Transp. Auth., 66 N.Y.2d 144, 485 N.E.2d 1005, 1008 
(1985). See generally 64 Am.JuR.2D Public Works and Contracts § 64 (1987); 72 C.J.S. 
Supp. Public Contracts § 17 (1987). 

26. Liberty County v. Baxter’s Asphalt & Concrete, Inc., 421 So. 2d 505, 507 (Fla. 
1982). 

27. State v. Weisz & Sons, Inc., 713 P.2d 176, 186 (Wyo. 1986). 

28. Id. at 184. 

29. Smith v. Hollenbeck, 48 Wash. 2d 461, 464, 294 P.2d 921, 923 (1956) (citing 
Lillions v. Gibbs, 47 Wash. 2d 629, 633, 289 P.2d 203, 205 (1955)). 

30. Housing Auth. of Opelousas v. Pittman Constr. Co., 264 F.2d 695, 703 (5th Cir. 
1959). 

31. Sellitto v. Cedar Grove Township, 133 NJL 41, 42 A.2d 383, 385 (1945). See also 
Industrial Eng’g & Metal Fabricators, Inc. v. Poorvu Constr. Co., 236 N.E.2d 886, 889 
(Mass. 1968). 








1989] AWARD OF CONSTRUCTION CONTRACTS 


B. What Process Is Due? 


When an institution determines, after reviewing all available infor- 
mation regarding an apparent low bidder’s qualifications, skill, judg- 
ment, integrity, and character, that the bidder is not responsible, what 
process, if any, is due the bidder before the institution rejects its bid? 
Regardless of the institution’s decision, it must act with diligence. An 
absence of such diligence indicates a lack of good faith.** In addition, 
the customarily brief time between the bid opening and bid award will 
dictate a rapid decision and review. 

Courts generally agree that some minimal process is due before an 
institution may reject an apparent low bidder as nonresponsible.** The 
process due is to notify the low monetary bidder of any evidence 
reflecting upon its responsibility received from others or adduced as a 
result of independent investigation, afford it an opportunity to rebut 
such adverse evidence, and permit it to present evidence that it is 
qualified to perform the contract.** Another court, describing the process 
due, did 


not expect [the institution] to conduct FBI investigations, hold 
elaborate hearings, adhere to legal rules of evidence, and function 
as a judicial body .... [BJefore [an institution] disqualifies the 
lowest bidder as not responsible, the lowest bidder has the right 


to be heard and [the institution] has the duty to listen on the 
subject of responsibility.** 


Thus, courts generally concur that a bidder has a right to be heard 
and a right to a determination of responsibility. This determination 
must have the support of proper facts, enabling the rejected bidder to 
review the action taken and the sufficiency of the proof upon which 
such action rests.** ‘‘[A] hearing in its very essence demands that [the 
party] who is entitled to it shall have the right to support [all] allegations 
by argument, however brief, and if need be, by proof, however infor- 
mal.’’37 





32. Poling v. Roman, 86 N.J. Super. 484, 207 A.2d 219, 223 (1965). 

33. Note that this differs significantly from the situation in which an institution 
rejects a bid as nonresponsive. The court requires no hearing if the rejected bidder has 
manifestly failed to comply with contract specifications. William A. Carey & Co. v. 
Borough of Fair Lawn, 37 N.J. Super. 159, 117 A.2d 140 (1955). See also Donald M. 
Clement Contractor, Inc. v. St. Charles Parish, 524 So. 2d 86, 89 (La. Ct. App. 1988). 

34. City of Inglewood-Los Angeles County Civic Center Auth. v. Superior Court, 7 
Cal. 3d 861, 871, 103 Cal. Rptr. 689, 695, 500 P.2d 601, 607 (1972). 

35. Housing Auth. of Opelousas v. Pittman Constr. Co., 264 F.2d 695, 704 (5th Cir. 
1959). 

36. Kelly v. Board of Chosen Freeholders of Essex County, 90 NJL 411, 101 A. 422, 
423 (1917). 

37. Londoner v. City & County of Denver, 210 U.S. 373, 386, 28 S. Ct. 708, 714 
(1908) (cited in Breakenridge & Tichenor, Inc. v. City of Newark, 95 NJL 436, 112 A. 
857, 859 (1921)). 








184 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 2 


One court stated that technical legal rules of evidence and procedure 
may be disregarded in such a review, but no essential element of a fair 
trial can be dispensed with unless waived.** Those ‘“‘essential ele- 
ments,’’ the court said, are the apparent low bidder’s right to be fully 
apprised of the claims and the evidence which the institution will 
consider and the bidder’s right to cross-examine witnesses, to inspect 
documents, and to offer evidence in rebuttal or explanation.*® 

Courts differ as to why a due-process hearing is necessary. One court 
based the hearing requirement on the fundamental policy of the bidding 
laws. The policy encourages competition, which in turn protects the 
public coffers and prevents chicanery and fraud in public office. The 
court siated that arbitrary rejection of favorable bids stifles competition, 
thus undermining the policy. The court accordingly required a hear- 
ing.*° 

Another court reasoned that a public institution has a duty to do 
more than simply investigate; it also must pass on the responsibility 
of the bidder. Therefore, because the institution’s function is quasi- 
judicial rather than administrative in nature, the institution must hold 
a hearing before rejecting bids.* Yet another court stated that such an 
analysis is preferable to basing the right to a hearing on whether the 
contract in question concerns a property right or simply an offer of a 
right to bid. Courts are split on this question.* 

In reviewing the type of hearing required, an informal discussion 
with the institution’s chief administrator probably will not substitute 
for a hearing if the institution does not place the contractor on notice 
that the conference is a hearing on the contractor’s rights.** In addition, 
a company representative’s presence during an administrative discus- 
sion of that company’s ability to perform will generally not meet due- 
process requirements unless the institution provides notice to the con- 
tractor that the institution is questioning the contractor’s responsibility 
as a bidder. Also, the institution generally must afford the contractor 
an opportunity to present testimony before the administrator responsible 
for recommending a position to the institution’s governing board.“ 

After a hearing has concluded, an institution’s administrator must 
recommend to its board of regents or trustees whether to accept or 





38. Hecht v. Monaghan, 307 N.Y. 461, 121 N.E.2d 421, 425 (1954). 

39. Id. 

40. Arthur Venneri Co. v. Paterson Housing Auth., 29 N.J. 392, 149 A.2d 228, 234 
(1959). 

41. Ward LaFrance Truck Corp. v. City of New York, 7 Misc. 2d 739, 160 N.Y.S.2d 
679, 684 (1957). 

42. Seacoast Constr. Corp. v. Lockport Urban Renewal Agency, 72 Misc. 372, 339 
N.Y.S.2d 188, 191 (1972). See Warren G. Kleban Eng’g Corp. v. Caldwell, 361 F. Supp. 
805, 810 (N.D. Miss. 1973) (a bid creates no rights until accepted; and an institution’s 
solicitation of bids does not of itself create any contractual obligation). 

43. Sellitto v. Cedar Grove Township, 132 NJL 29, 38 A.2d 185, 186 (1945). 

44. American Water Corp. v. Mayor & Council of Borough of Florham Park, 5 N.J. 
Misc. 969, 139 A. 169, 170 (1927). 
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reject the apparent low bidder. That recommendation generally must, 
under a state’s open public meetings law, occur in an open meeting.* 


III. REJECTED BIDDER’s STANDING TO BRING SuIT 


An apparent low bidder, rejected as nonresponsible, may seek to 
contest the rejection of its bid in court. A contractor’s standing to 
pursue such an action depends on whether the jurisdiction holds that 
the bidding statutes are enacted solely for the benefit of the public or 
are enacted also for the benefit of the bidders. If the jurisdiction regards 
the bidding statutes as intended solely for the public’s benefit, the 
unsuccessful bidder lacks standing to bring a suit challenging the 
contract award to another,*® because the bidding statutes do not create 
any rights in such bidders.*’ 

The only judicial procedure available to challenge an institution’s 
award of a public contract in such jurisdictions is a taxpayer’s injunctive 
action to restrain the institution from entering into a contract beyond 
its authority.** If the bidder is incorporated or located out-of-state, it 
must seek, for example, a proposed local subcontractor’s assistance to 
bring the action in an individual taxpayer’s name, thus securing the 
court’s review of the institution’s rejection of the bid. In those juris- 
dictions in which one purpose of a bid statute is to benefit contractors, 
however, a contractor’s action to secure court review of the institution’s 
letting of the bid may rest upon that contractor’s entitlement to con- 
tract.*° 


IV. INSTITUTIONAL RELIEF AVAILABLE 


If a taxpayer or rejected bidder seeks to enjoin the educational 
institution’s award of a contract to the lowest responsible bidder, the 
institution should request that the court order the taxpayer or bidder 
to post a bond in an amount that will compensate the institution for 





45. See, e.g., Grein v. Board of Educ. of the School Dist. of Fremont, 216 Neb. 158, 
343 N.W.2d 718, 723 (1984). 

46. See, e.g., Malan Constr. Co. v. Board of County Road Comm’rs, 187 F. Supp. 
937, 939 (E.D. Mich. 1960); Regional Scaffolding & Hoisting Co. v. City of Philadelphia, 
593 F. Supp. 529, 534 (E.D. Pa. 1984) (citing Lutz Appellate Printers, Inc. v. Common- 
wealth, 472 Pa. 28, 33, 370 A.2d 1210 (1977)); Elview Constr. Co. v. North Scott 
Community School Dist., 373 N.W.2d 138, 141 (lowa 1985); State v. Snively, 221 N.W. 
535, 536 (Minn. 1928); Baker v. State, 707 P.2d 20, 23-24 (Mont. 1985). 

47. See, e.g., Austin v. Housing Auth., 143 Conn. 338, 122 A.2d 399, 405 (1956). 

48. See, e.g., Colorado Paving Co. v. Murphy, 78 F. 28 (8th Cir. 1897); A-Line Equip. 
Co. v. Lower Columbia College, 49 Wash. App. 217, 221, 741 P.2d 1057, 1059 (1987); 
Pioneer Co. v. Hutchinson, 220 S.E.2d 894, 900 (W. Va. 1975). 

49. See, e.g., L.E. Zannini & Co., Inc. v. Board of Educ., 138 Ill. App. 3d 467, 486 
N.E.2d 424, 428-431 (1985); Quincy Ornamental Iron Works, Inc. v. Findlen, 228 N.E.2d 
453, 455 (Mass. 1967); William A. Carey & Co. v. Borough of Fair Lawn, 37 N.J. Super. 
159, 117 A.2d 140, 145 (1955). 
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any construction delay caused by the pending court review. In some 
jurisdictions, statutes provide the authority for such bonds. 

In seeking a bond, the institution should ask the court to exercise its 
discretion to set the amount of the bond to reflect all damages and 
costs which might result from the injunction. Because a temporary 
injunction is usually issued ex parte, ‘‘[i]t can be an instrument of 
oppression and can have greatly adverse effects on the [party] restrained. 
Therefore the . . . rule require[s] that the [party] who suffers thereby 
must have some reasonable measure of satisfaction if it be later deter- 
mined that [the party] was the innocent victim of the order.’’™ 

An institution, therefore, should seek a bond in an amount which 
includes all costs and liquidated damages provided by the contract or 
that otherwise might result from a delay in commencing or continuing 
construction. In addition, the institution should seek a bond amount 
sufficient to cover the probable cost to the public in terms of incon- 
venience, delayed use of the proposed facilities, and escalation of costs 
incurred as a result of a delay.*? 

The college or university should request that the court’s order permit 
the institution to issue a change order to cover the contractor’s reason- 
able costs incurred as a result of such a delay. The court’s order should 
state that the contractor’s costs may include, but need not be limited 
to, wages, other labor costs, wage taxes, materials, equipment rentals, 
insurance, bonds, professional fees, and subcontracts attributable to the 
delay, plus a reasonable sum for overhead and profit.** The order should 
further provide that the institution may recover those costs against the 
taxpayer’s bond and can negotiate such costs with the low responsible 
bidder without notice to the taxpayer, provided the institution proves 
both the necessity and the reasonableness of paying such costs. 


CONCLUSION 


Most public institutions of higher education may reject an apparent 
low bid for a construction project because the bidder is nonresponsible 
because of deficiencies in skill, capacity, integrity, efficiency, or judg- 
ment. Before it takes action to reject such a bid, the institution must 
thoroughly investigate the pertinent facts and have staff professionals 
or consultants available to testify to the bidder’s lack of qualifications 
should such testimony become necessary. 

Once the institution gives notice of its intent to reject a bidder as 
nonresponsible and accords that bidder an opportunity to be heard, the 





50. See, e.g., WASH. REv. CoDE § 7.40.080 (1987) (requires posting of such a bond). 

51. Cheney v. City of Mountlake Terrace, 20 Wash. App. 854, 857, 583 P.2d 1242, 
1245 (1978). 

52. See, e.g., WASH. REv. CoDE § 7.40.085 (1987). 

53. 20 Wash. App. at 860, 583 P.2d at 1246. See, e.g., WASH. REv. CopE § 60.28.080(1) 
(1987). 

54. 20 Wash. App. at 861-63, 583 P.2d at 1248. 
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institution should feel confident in rejecting that bid. The courts defer 
to the institution’s judgment and place the burden of proof on the 
contractor to show that the institution’s rejection of the bid is arbitrary, 
capricious, or fraudulent. With some advance planning, therefore, the 
institution’s rejection of a nonresponsible bidder may proceed syste- 
matically and successfully. 











The Effects and Use of Administrative 
Determinations in Subsequent 
Employment Litigation 


Thomas J. Barnes* and David E. Khorey** 


‘‘How Many Times, One Might Ask, Must a Defendant Win the 
Game Before the Match is Over?’’ ? 


INTRODUCTION 


Today, plaintiffs in employment cases may raise overlapping claims 
and issues in an increasing number of available forums. Especially in 
larger, public university settings, professional, administrative, or hourly 
employees may have an array of employment dispute resolution me- 
chanisms, internal and otherwise, open to them. 

For example, assume that a university fires an employee with a 
history of workplace problems. The employee may file, among other 
things: 1) an unemployment-compensation claim, for which the em- 
ployee typically would not qualify if the termination was for miscon- 
duct; 2) a worker’s-compensation claim alleging job-created emotional 
stress and attendant physical manifestations; 3) a discrimination claim 
with a federal, state or local agency, or internal university body; 4) a 
wrongful-discharge lawsuit including common law claims for breach 
of employment contract, intentional infliction of emotional distress, 
libel, slander, and tortious interference with contract; 5) a grievance 
seeking arbitration under a labor agreement’s just-cause provision; 6) 
an unfair-labor-practice charge under the applicable labor-relations 
statute; and 7) an action under the university’s tenure policy. 

Such a scenario demands that university counsel recognize poten- 
tially preclusive effects of certain administrative agency determina- 
tions on other existing or subsequent claims or issues, and prepare 
accordingly for those administrative proceedings. Counsel’s response 
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may include a decision not to fully litigate a particular administrative 
proceeding, or, conversely, to put increased emphasis on the pro- 
ceeding. Through communication with the departments within the 
university that oversee such matters as civil rights, unemployment 
compensation, and union grievances, counsel should anticipate which 
claims may be tried in which forums. Counsel should then coordinate 
defense efforts in those proceedings and direct resources where they 
will have the greatest impact and ultimately yield the most favorable 
result. Although the particular results may not bind the university, 
the proceeding may at least produce probative evidence and useful 
admissions, as well as create an environment conducive to settlement. 

Thus, while the numerous dispute-resolution forums in the univer- 
sity setting provide an obvious advantage to an employee, they also 
allow the university to channel its efforts into the particular admin- 
istrative proceeding which will have optimal binding or dispositive 
effect on the parties. 

To help counsel recognize and act on these opportunities, this 
Article will review the basic legal principles underlying the doctrines 
of claim and issue preclusion and how these principles apply to 
selected administrative decisions and forums. This Article first de- 
scribes these legal principles. It discusses their application to partic- 
ular areas of employment law, including federal civil rights, 
unemployment compensation, worker’s compensation, and tenure de- 
cisions. The Article concludes with an analysis of related non-preclu- 
sion issues. 


I. GENERALLY APPLICABLE LEGAL PRINCIPLES 


Two distinct legal principles govern preclusion, although some 
courts and lawyers tend to use the terms describing these principles 
interchangeably. The first principle, res judicata, or claim preclusion, 
bars litigation between the parties, or those in privity with them, of 
a claim decided in a prior final judgment. Under this principle, a 
previous judgment conclusively settles all matters that were adjudi- 
cated in that dispute. Res judicata applies even if the party had the 
opportunity to litigate the claim in the earlier forum but did not.® 

The second principle, collateral estoppel or issue preclusion, bars 
litigation of the same factual or legal issue actually litigated and 
decided in a prior action between the same parties.* Collateral estoppel 





2. See generally RESTATEMENT (SECOND) OF JUDGMENTS § 19 (1982). See also Adju- 
dicative Determination by Administrative Tribunal, id. at § 83. 

3. Migra v. Warren City School Dist. Bd. of Educ., 465 U.S. 75, 104 S. Ct. 892 
(1984); see also Fay v. South Colonie Cent. School Dist., 802 F.2d 21 (2d Cir. 1986) 
(no res judicata when first forum could not award full measure of relief); RESTATEMENT 
(SECOND) OF JUDGMENTS § 26(1)(c) (1983) (no claim preclusion when jurisdictional limits 
prevent litigation on theory of recovery). 

4. RESTATEMENT (SECOND) OF JUDGMENTS §§ 27-29 (1982). 
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may be an offensive action which the plaintiff raises in summary 
judgment to establish an element of a claim. Collateral estoppel also 
may be a defensive action which the defendant raises in a summary 
judgment motion for dismissal. For collateral estoppel to apply, the 
decision raised must be on the identical issue at stake.® 

Importantly, for either res judicata or collateral estoppel to bind, 
the decision the party seeks to apply must be on the merits.* The 
principles do not apply to settlements, unless the settlement specifi- 
cally so provides.’ 

Three rationales underlie preclusion principles.* First, comity among 
various courts and agencies in the federal and state system requires 
some degree of mutual respect for their decisions. Second, courts seek 
judicial efficiency, particularly in light of their backlog of cases. 
Finally, preclusion principles encourage reliance on adjudication by 
preventing inconsistent decisions. 

Significantly, preclusion principles may apply to decisions of an 
administrative agency, to the extent that the agency acts in a judicial 
capacity resolving disputes properly before it and the parties involved 
have a full and fair opportunity to litigate.° To meet this standard, 
agency proceedings must afford due process and be subject to judicial 
review. Also, the claimant typically must have the opportunity to 
appear, to be represented by counsel, and to cross-examine witnesses. 


These requirements may, in fact, be rather flexible. In Kremer v. 
Chemical Construction Corporation,*® for example, the Supreme Court 
held that a finding of ‘‘no probable cause,’’ made by a state civil- 
rights agency after a full investigation but without a hearing, and 
upheld on deferential review by a state court, precluded a later Title 
VII court action." 





5. Goldsmith v. E.I. duPont deNemours & Co., 32 Fair Empl. Prac. Cas. (BNA) 
1879 (D. Del. 1983) (unemployment commission finding of ‘‘just cause’’ for discharge 
did not bar discriminatory retaliation claim). 

6. Griffin v. Buck Consulting Actuaries, 551 F. Supp. 1385 (S.D.N.Y. 1982) (no 
preclusion when state court had sustained administrative agency dismissal of claim 
for untimely filing); Mann v. Merrill Lynch Pierce Fenner & Smith, 488 F.2d 75 (5th 
Cir. 1973) (dismissal for lack of jurisdiction cannot be basis for res judicata). 

7. Voutsis v. Union Carbide Corp., 452 F.2d 889 (2d Cir. 1971) (settlement of 
state civil rights action does not preclude later Title VII claim). 

8. See generally Allen v. McCurry, 449 U.S. 90, 101 S. Ct. 411 (1980) (discussion 
of federal preclusion doctrines). 

9. United States v. Utah Constr. Co., 384 U.S. 394, 86 S. Ct. 1545 (1966) (state 
agency must have acted in judicial capacity and parties must have had full and fair 
opportunity to litigate for claim or issue preclusion principles to apply). 

10. Kremer v. Chemical Construction Corp., 456 U.S. 461, 102 S. Ct. 1883 (1982). 
11. The limited reviewability of administrative agency decisions by courts differs 
from the preclusion of claims and issues decided by the agency in later court or agency 
proceedings. The reviewing court need not review administrative agency decisions de 
novo, and the applicable standard of review may be, for example, ‘‘substantial evidence 
on the record to support the decision,’’ or even in some settings the ‘‘arbitrary and 
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II. APPLICATION OF GENERAL PRECLUSION PRINCIPLES IN SELECTED 
EMPLOYMENT LAW AREAS. 


A review of how these general principles have been applied to 
several selected areas of law illustrates how they work. 

Moreover, whether a preclusion defense is successfully applied may 
depend on either 1) the nature of the claim subsequently raised, as 
in a Title VII claim, or 2) the nature of the forum in which the parties 
originally litigated the matter, as in unemployment compensation 
hearings, or both. 


A. Effect of State Agency Determinations on Later Federal Civil 
Rights Cases. 


State-agency determinations have carried varying degrees of preclu- 
sive effect on federal civil rights claims, such as those brought under 
Title VII of the Civil Rights Act of 1964,’? Sections 1981, 1982, 1983 
and 1985 of Title 42,1* and the Age Discrimination in Employment 
aa.“ 

Title VII is somewhat unusual among employment claims. Unrev- 
iewed state-administrative-agency decisions carry no claim-preclusive 
effect on Title VII claims. In Elliott v. University of Tennessee,** the 
United States Supreme Court held that Title VII claims were unique 
because the statute established an express deferential standard of 
review of agency decisions. Under Title VII, the Equal Employment 
Opportunity Commission must give ‘‘substantial weight’’ to final 





capricious’’ standard. 

Clearly, many administrative decisions may be appealed subject only to a deferential 
standard of review. This standard should be factored into counsel’s analysis as to 
which proceeding, in which forum, to vigorously pursue. Once a court has reviewed 
and upheld an administrative agency decision, even by a deferential standard, then 
that decision is analyzed as a court decision for preclusive purposes. This significantly 
increases the decision’s preclusive effect. In a sense, the agency decision becomes 
stamped with court approval, entitled to full faith and credit. 

In addition, preclusion rules apply regardless of which party appealed the admin- 
istrative agency decision and which prevailed at the agency level. Thus, the agency 
decision may be worth appealing for this reason. See, e.g., Hickman v. Electronic 
Keyboarding, 744 F.2d 230 (8th Cir. 1984); Trujillo v. County of Santa Clara, 775 F.2d 
1359 (9th Cir. 1985). 

This leads to the issue of whether counsel can or should ‘‘confirm’’ selected favorable 
agency determinations in a state court proceeding to obtain a court’s imprimatur on 
the determination. This would be possible, for example, if litigation had been stayed 
pending the outcome of some relevant administrative proceeding. Counsel could then 
go back to court once the proceeding had been determined, confirm the result by 
motion, and have the added weight of a court decision used for preclusive purposes 
on subsequent or related litigation. 

12. 42 U.S.C. §§ 2000e (1981). 

13. 42 U.S.C. §§ 1981-83, 1985 (1982). 

14. 29 U.S.C. §§ 621-34 (1985). 

15. Elliott v. University of Tenn., 478 U.S. 788, 106 S. Ct. 3220 (1985). 
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findings and orders of state fair-employment practice agencies.** The 
Court explained that including such a provision in Title VII would 
make little sense if Congress intended the findings of state agencies, 
including but not limited to the state fair employment practice agency, 
to have preclusive effect in Title VII actions. On this basis, the Court 
distinguished Title VII from claims under sections 1981, 1982, 1983 
and 1985 of Title 42, and strongly implied that the latter claims may 
be precluded by prior unreviewed decisions of state agencies. The 
Court noted that, generally, preclusion depends on whether the rele- 
vant state court would give preclusive effect to the decision of the 
agency if the claim was filed there.’? In most cases, courts have 
applied the general principles outlined above, holding the constitu- 
tional claim to be precluded.*® 

As to fact and issue preclusion, however, Elliott suggests that 
unreviewed agency decisions still may be effective for this purpose 
in either Title VII or constitutional cases. Moreover, reviewed state- 
administrative agency decisions generally would have preclusive ef- 
fects on both Title VII and constitutional cases.’® 

Elliott is significant for colleges and universities because it involves 
a state university-employee’s challenge of his termination. The em- 
ployee appealed the termination through an internal procedure con- 
sisting of a hearing before a university administrative assistant and 
final appeal to a university vice president.2° Many large public uni- 
versities have internal systems to review employment decisions; if 
these systems meet due process requirements, then their results may 
be given preclusive effect to the extent permitted by Elliott. 

The federal Courts of Appeals currently are split on the application 
of preclusion rules to the Age Discrimination in Employment Act 
(ADEA) cases. Although the Eighth Circuit has found that an unrev- 
iewed state administrative determination on an age discrimination 





16. Id. at 795, 106 S. Ct. at 3225. 

17. Id. at 799, 106 S. Ct. at 3227. 

18. See, e.g., Kirkland v. City of Peekskill, 8222 F.2d 104 (2d Cir. 1987); Deretich v. 
Office of Admin. Hearings, 798 F.2d 1147 (8th Cir. 1986); Barnes v. McDowell, 647 F. 
Supp. 1307 (E.D. Ky. 1986). But see Gjellum v. City of Birmingham, 829 F.2d 1056 (11th 
Cir. 1987). In Gjellum, which involved a county personnel board decision, the Eleventh 
Circuit held that unreviewed state administrative decisions should not necessarily be 
given claim preclusive effect by federal courts in 42 U.S.C. § 1983 actions. Rather, it 
explained that Elliott intended federal courts to apply state issue preclusion rules to 
prevent relitigation of factual issues, especially where the agency in question was ill- 
equipped to adjudicate complex federal claims. 

19. See Kremer v. Chemical Constr. Corp., 456 U.S. 461, 102 S. Ct. 1883 (1982). See 
also Allen v. McCurry, 449 U.S. 90, 101 S. Ct. 411 (1980) (setting forth general federal 
res judicata principles). But see Heller v. Ebb Auto Co., slip op., Case No. 
87-3575 (Oregon Supreme Court May 16, 1989) (reviewed unemployment decision does 
not bar Title VII claim). 

20. The hearing was conducted under the Tennessee Uniform Administrative Proce- 
dures Act. 478 U.S. at 790-91, 106 S. Ct. at 3222. 
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claim should be given preclusive effect in a subsequent ADEA action,’ 
the Seventh Circuit held that for preclusion purposes ADEA claims 
should be treated like Title VII claims.” 

Determinations by federal agencies other than the applicable civil 
rights agency, such as the National Labor Relations Board, typically 
de not bar later federal civil rights actions.?° 


B. Unemployment Compensation Agency Determinations. 


Perhaps the most hotly contested applications of preclusion prin- 
ciples are found in the unemployment compensation area. Critics 
advance several reasons for not applying claim and issue preclusion 
to decisions reached in unemployment proceedings.” First, applying 
such principles would distort the purpose of the unemployment com- 
pensation system, because the system is designed to provide an ‘‘in- 
formal, non-technical procedure for adjudicating claims’’ for payment 
of needed benefits.25 Applying preclusion principles may mean that 
many unemployment cases will exhaust the appeals procedure, and 
therefore thwart the purpose of prompt payment of unemployment 
benefits through easily accessible means. Second, unemployment com- 
pensation proceedings and wrongful termination actions focus on 
different interests. Unemployment proceedings focus on the employ- 
ee’s entitlement to unemployment benefits. The. typical civil rights or 
other wrongful termination action focuses on the employer’s wrongful 
acts. They also differ in their evidentiary, procedural, burden-of-proof, 
and statutory-standard requirements. Third, unemployment hearing 
examiners may decide issues and claims that they are not competent 
to decide, including federally regulated areas they may be preempted 
from deciding. 

On the other hand, those favoring the application of preclusion 
principles to unemployment determinations suggest that the overlap 





21. Stillians v. Iowa, 843 F.2d 276 (8th Cir. 1988) (ADEA claim barred by state 
commission finding). 

22. Duggan v. Board of Educ. of East Chicago Heights, 818 F.2d 1291 (7th Cir. 
1987) (ADEA claims should be treated like Title VII claims for preclusion purposes). 

23. Tipler v. E.I. duPont deNemours & Co., 443 F.2d 125 (6th Cir. 1971). Cf. 
Dariano & Sons v. District Coun. of Painters No. 33, No. 87-2799, slip op. (9th Cir. 
March 8, 1989) (NLRB finding on employer status overrides arbitration award on 
similar issue). 

24. See generally Storey v. Meijer, Inc., 431 Mich. 368, 429 N.W.2d 169 (1988); 
California Dep’t of Human Resources Development v. Java, 402 U.S. 121, 91 S. Ct. 
1347 (1971); Committee on Benefits to Unemployed Persons, The Preclusive Effect of 
Unemployment Decisions in Subsequent Litigation, 4 TH: Lasor LAWYER 69 (1988) 
(hereinafter ‘‘Committee Report’). 

25. Gibson v. Unemployment Ins. Appeals Bd., 9 Cal. 3d 494, 499, 509 P.2d 945, 
108 Ca. Rptr. 1, 4 (1973). For an exhaustive review of application of claim and issue 
preclusion principles to unemployment compensation cases, see Committee Report, 
supra note 24. 
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in factual issues presented by such cases is more significant than the 
difference in their underlying purposes. They also point out that 
unemployment-compensation proceedings, at least on paper, resemble 
other agency proceedings, and that the latter have been accorded 
preclusive effect although they do not offer discovery or strictly follow 
the rules of evidence. Finally, advocates of applying the preclusion 
principles to unemployment-compensation hearings invoke the tradi- 
tional rationales which underlie preclusion principles, including ef- 
ficiency and economy. 

In light of this debate, states reach differing conclusions on this 
issue.?° Recently, the Michigan Supreme Court addressed this issue 
in Storey v. Meijer, Inc.,?” in which separate panels of the Michigan 
Court of Appeals had reached inconsistent results.7* In Storey, the 





26. Many states have held in a variety of contexts that prior unemployment com- 
pensation decisions should not be given preclusive effect. See, e.g., Ferris v. Hawkins, 
135 Ariz. 329, 660 P.2d 1256 (Ariz. Ct. App. 1983) (state personnel board action); 
Andrews v. Victor Metal Prods. Corp., 237 Ark. 540, 374 S.W.2d 816 (1964) (suit for 
breach of labor contract); Pratt v. Local 683, Film Technicians of Motion Picture & 
T.V. Indus., 260 Cal. App. 2d 545, 67 Cal. Rptr. 483 (Cal. Ct. App. 1968) (wrongful 
discharge case); Salida School Dist. v. Morrison, 732 P.2d 1160 (Colo. 1987) (§ 1983 
action); Neidhart v. Pioneer Fed. Savings & Loan Ass’n., 498 So.2d 594 (Fla. Dist. Ct. 
App. 1986) (wrongful discharge case); Cox v. Indiana Subcontractors Ass’n., 441 N.E. 
2d 222 (Ind. App. 1982) (wrongful discharge case); In re Kjos, 346 N.W.2d 25 (Iowa 
Sup. Ct. 1984) (civil service commission decision); Clapper v. Budget Oil Co., 4 IER 
Cases (BNA) 488 (Minn. App. 1989) (wrongful discharge case); Bresnehan v. May Dep’t 
Stores Co., 726 S.W.2d 327 (Mo. 1987) (findings of fact binding in subsequent wrongful 
discharge action), legislatively overruled, Missouri Legislative Service Section 288.215 
(March 1988) (making such findings not preclusive); De Marco v. Thatcher Furnace 
Co., 102 N.J. Super. 258, 245 A.2d 773 (1968) (wrongful discharge/duty of fair 
representation action); Dusovic v. New Jersey Transit Bus Operations, Inc., 124 A.D.2d 
634, 508 N.Y.S.2d 26 (N.Y. App. Div. 1986) (breach of contract action); Board of Educ. 
v. New York State Human Rights Appeal Bd., 106 A.D.2d 364, 482 N.Y.S.2d 495 (N.Y. 
App. Div. 1984) (race discrimination action); Roberts v. Wake Forest Univ., 56 N.C. 
App. 430, 286 S.E.2d 120 (N.C. Ct. App. 1982), petition denied, 305 N.C. 586, 292 
S.E.2d 571 (1982) (wrongful discharge action); Distelzweig v. Hawkes Hosp. of Mount 
Carmel, No. 86AP-640, slip op. (Ohio Ct. App. Dec. 30, 1986) (breach of contract cast); 
Santilli v. Strauss Dep’t Store, No. 84 C.A. 164, slip op. (Ohio Ct. App. Sept. 23, 
1985) (false imprisonment, defamation, and infliction of emotional distress claims); 
Heller, supra at n. 19 (Title VII claim). 

For cases applying preclusion principles to unemployment compensation decisions, 
see Ryan v. New York Tele. Co., 62 N.Y.2d 494, 478 N.Y.S.2d 823, 467 N.E.2d 487 
(1984) (loss in unemployment case barred suit for false arrest, malicious prosecution, 
slander and wrongful discharge); Pullar v. Upjohn Health Care Servs., 21 Ohio App.3d 
288, N.E.2d 486 (Ohio Ct. App. 1984) (loss in unemployment hearing barred wrongful 
discharge and age discrimination claims); Frederick v. American Hardware Supply Co., 
4 IER Cases (BNA) 483 (Pa. Super. 1989) (implied contract wrongful discharge claim 
barred by unemployment agency’s finding of wilful misconduct). Salt Creek Freight- 
ways v. Wyoming Fair Employment Practices Comm’n, 598 P.2d 435 (Wyo. 1979) 
(unemployment compensation decision precluded religious discrimination claim). 

27. 431 Mich 368, 429 N.W.2d 169 (1988). 

28. Compare Storey v. Meijer, Inc., 160 Mich. App. 589, 408 N.W.2d 510 (1987), 
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Michigan Supreme Court relied on technical language in the Michigan 
Employment Security Act (MESA) to hold that unemployment deter- 
minations could not be awarded preclusive effect.2® This language 
governed release of information contained in MESA files and stated 
that such information ‘‘shall not be used in any action or proceed- 
ing.’’°° The Michigan court did not clarify whether this language may 
be read so broadly as to prohibit later use of testimony or other 
evidence raised in the unemployment proceeding. The court simply 
did not address any issue other than collateral estoppel.* 

Other states have responded legislatively. Recent laws have been 
passed in California,*? Colorado,** Missouri** and New York.*> Most 
limit the impact of either claim or issue preclusion on unemployment 
determinations. 

Most federal courts have refused to apply preclusion principles to 
prior unemployment-compensation-agency determinations in civil 
rights cases.*° Nor do most federal courts apply the principles to prior 
unemployment decisions in age-discrimination cases.*7 Some courts 
have applied collateral-fact or legal-issue preclusion, however, in age 
discrimination cases. Such application has resulted in dismissal of 
the employee’s claim.** 





rev’d, 431 Mich. 368, 429 N.W.2d 169 (1988), with Moody v. Westin Renaissance Co., 
162 Mich. App. 743, 413 N.W.2d 96 (1987), leave granted, 429 Mich. 886, 416 N.W.2d 
694 (1987), and Weiler v. New Century Bank, 168 Mich. App. 354, 423 N.W.2d 664 
(1988). 

. 431 Mich. at 376, 429 N.W.2d at 173. 

. Id. at 374, 429 N.W.2d at 172. 

. Id. at 380 n. 1, 429 N.W.2d at 174-75 n.1 (concurring opinion). 

. Cat. UNeEmp. Ins. CoDE § 1960 (West Supp. 1987). 

. CoLo. REv. Stat. § 8-74-108 (1987). 

. 1988 Mo. Legis. Serv. 288.215 (Vernon). 

. N.Y. Labor Law § 623 (McKinney 1988). Legislation also was pending 
in Michigan at the time Storey was decided. Congress also may act. A provision 
in the House Budget Reconciliation Bill would prohibit use of unemployment com- 
mission decisions in subsequent litigation. Daily Labor Report (BNA) No. 128, July 6, 
1989. 

36. Cooper v. City of N. Olmstead, 795 F.2d 1265 (6th Cir. 1986) (Title VII and 42 
U.S.C. § 1981 elements and issues not germane or actually described in unemployment 
proceeding), aff'd, 848 F.2d 188 (1988); Ross v. Communications Satellite Corp., 759 
F.2d 355 (4th Cir. 1985) (issue but not claim preclusion available in Title VII case 
involving unreviewed unemployment finding); Rucker v. Higher Educ. Aids Bd., 669 
F.2d 1179 (7th Cir. 1982) (no full and fair opportunity to litigate retaliatory discharge 
issues in unemployment proceedings); Gore v. H. Macy & Co., slip op., Case Nos. 86 
CIV 9684, 88 CIV 0024 (S.D.N.Y. June 13, 1989) (issues raised in unemployment and 
discrimination cases were not identical, and employer did not have a full and fair 
opporiunity to litigate in the unemployment case). 

37. Mack v. South Bay Beer Distrib., 798 F.2d 1279 (9th Cir. 1986) (as a matter of 
federal law, unreviewed unemployment decision has no claim or issue preclusive effect 
on ADEA claims); Kendall v. C F Indus., Inc., 624 F. Supp. 1102 (N.D. Ill. 1986) 
(differences in statutory standard of ‘‘misconduct’’ prevent use of issue preclusion). 

38. Knox v. Cornell Univ., 30 F.E.P. Cases (BNA) 433 (N.D.N.Y. 1982) (Title VII 
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Federal courts also have withheld preclusive effect from unemploy- 
ment decisions in cases involving charges of labor-contract breach.* 
Federal courts have been more willing to apply preclusion principles 
to unemployment commission findings in common-law wrongful dis- 
charge suits.*° 


C. Worker’s-Compensation Determinations 


Decisions of compensation commissions, even if unreviewed, may 
bar later suits.*1 Although this. applies primarily to personal injury 
cases, it may apply in the employment setting as well.* 

Typically, however, worker’s compensation issues arise in the con- 
text of two employee claims which are mutually inconsistent. Dis- 
missal on one claim following proof of the elements of another claim 
may result. For example, an element of a worker’s compensation case 
may be inability to perform the job in question; qualification for the 
job, on the other hand, may be a major element of an employment 
case. 

This example shows how coordination of various departments within 
the university may lead to preclusion of claims. Worker’s compensa- 
tion claims often are handled by departments and counsel apart from 
those who deal with other employment claims. Opportunities to co- 
ordinate defense efforts with an eye toward potentiai preclusion and 


complete resolution may never be realized because independent de- 
partments within the institution act without the benefit of a more 
comprehensive strategy. 


D. Tenure-Commission Decisions 


Perhaps the greatest potential for universities with regard to preclu- 
sion, especially for large public universities, lies in tenure proceed- 





claim dismissed on basis of reviewed finding that plaintiff terminated because of 
misconduct); Rotert v. Jefferson Fed. Sav. & Loan Ass’n, 623 F. Supp. 1114 (D. Conn. 
1985) (finding that plaintiff voluntarily left employment barred ADEA claim). 

39. Chatelain v. Mt. Sinai Hosp., 580 F. Supp. 1414 (S.D.N.Y. 1984) (§ 301 and 
duty of fair representation action stemming from discharge); see also Stroh Diecasting 
Co. v. International Ass’n of Machinists, 553 F. Supp. 68 (E.D. Wisc. 1982) (not 
requiring application of collateral estoppel in arbitration proceedings). 

40. Polk v. Yellow Motor Freight Sys., 801 F.2d 190 (6th Cir. 1986) (finding of 
discharge for misconduct under unemployment statute precluded wrongful discharge 
action). But see Lewis v. IBM, 393 F. Supp. 305 (D. Ore. 1974). 

41. LARSON’s WoRKER’S COMPENSATION LAW § 79.72(a) (1989). 

42. Crot v. Byrne, 646 F. Supp. 1245 (N.D. Ill. 1986) (employee brought civil action 
alleging termination had been politically motivated and claimed great emotional dis- 
tress; court held that hearing and adjudication on merits before industrial commission 
was res judicata as to issue of the causal connection between stress and firing). But 
see New York State Inspection Sec. and Law Enforcement Employees v. State, 106 
Misc.2d 654, 434 N.Y. Supp. 2d 872 (1980) (decision by Worker’s Compensation Board 
on retaliatory discharge issue not res judicata in grievance arbitration proceeding). Cf. 
Nunley v. Practical Home Builders, Inc., 173 Mich. App. 675 (1988) (release in worker's 
compensation settlement barred subsequent race discrimination lawsuit). 
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ings. Many such proceedings involve rights to ‘‘fundamentally fair’’ 
due process and to a limited appeal. For this reason, tenure deter- 
minations may have preclusive effect in certain circumstances.** More- 
over, to further judicial efficiency, courts may be willing to apply 
preclusion principles to other decisions which involve due process 
and a state institution or agency.** 

For private institutions, the key to controlling the number of em- 
ployment claims may be to adopt an alternative procedure for dispute 
resolution, in essence a private arbitration system, for non-union 
employees. Courts encourage arbitration of a variety of claims in such 
instances.*® A court may at least give weight to an arbitration decision, 
even if it does not defer entirely to the result.*® 


III. RELATED CONCERNS SHORT OF PRECLUSION 


Even if the results of an administrative agency proceeding do not 
provide preclusive effect, counsel must be aware of other issues which 
may present both significant opportunities and corresponding pitfalls. 
First, the administrative proceeding may offer discovery of each side’s 
evidence and theories. Also, great potential exists for the development 
of admissions or other testimony which may be used later for im- 





43. See, e.g., Button v. Harden, 814 F.2d 382 (7th Cir. 1987) (public school teacher’s 
civil rights action alleging he was fired in retaliation for exercising right of free speech 
barred by judgment in state administrative review proceeding as teacher could have 
raised first amendment ground in state proceeding); Takahishi v. Board of Trustees, 
783 F.2d 848 (9th Cir. 1986) (§§ 1981 and 1983 claims barred by reviewed commission 
decision on dismissal); Burney v. Polk Community College, 728 F.2d 1374 (11th Cir. 
1984) (reviewed board of trustees tenure decision barred later claims based on Title 
VII and § 1983); Cooper v. Oak Park School Dist., 624 F. Supp. 515 (E.D. Mich. 1986) 
(religious discrimination claim precluded); Gargiul v. Tompkins, 790 F.2d 265 (2d Cir. 
1986) (where terminated teacher could have administratively challenged the denial of 
suspension pay on constitutional grounds, subsequent § 1983 action challenging such 
denial was barred); Yancy v. McDevitt, 802 F.2d 1025 (8th Cir. 1986) (where school 
board hearing determined the teacher was not terminated due to racial discrimination, 
subsequent § 1983 action barred). See also Hirst v. California, 770 F.2d 776 (9th Cir. 
1985) (issue preclusion applies to reviewed state personnel board decision in Title VII 
case). 

44. Pillow v. Schoemehl, 620 F. Supp. 360 (E.D. Mo. 1985) (subsequent § 1981 
suit barred when state employee had opportunity to raise due process and equal 
protection claims before city police commission hearing examiner), aff’d, 802 F.2d 462 
(8th Cir. 1986). 

45. See, e.g., Perry v. Thomas, 482 U.S. 483, S. Ct. 2520 (1987) (parties must resort 
to arbitration provision in employment contract even where California Labor Code 
provided that wage collection actions for commissions could be brought in court 
without regard to the existence of any private agreement to arbitrate). See also Pihl v. 
Thompson McKinnon, 48 F.E.P. Cas. 922 (E.D. Pa. 1988) (employee who has signed 
agreement to arbitrate may have to arbitrate discrimination claim under Federal Arbi- 
tration Act). But see Steck v. Smith Barney, 661 F. Supp. 543 (D.N.J. 1987) (employee 
can not be compelled to arbitrate discrimination claim). 

46. Alexander v. Gardner-Denver Co., 415 U.S. 36, 60 at n.21, 94 S. Ct. 1011, 1025 
at n.21 (1974). 
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peachment purposes. Finally, the administrative-agency proceeding 
may present a ‘‘pressure point’’ for settlement and resolution of the 
entire dispute, especially if the relevant forums have time or liability 
limits. Such settlements should include language broad enough to 
release not only the claim in the administrative proceeding, but all 
other related claims. 

The following chart illustrates the continuum of potential effects of 
an agency determination on claims or issues raised in concurrent or 
subsequent litigation. The results range from no effect (with possible 
preclusive effect after appeal) to claim preclusion. Settlement discus- 
sions, discovery, possible admissions or testimony for later use in 
impeachment, and fact and issue preclusion lie between these two 
extremes. Counsel must recognize the potential that each administra- 
tive proceeding presents for developments—both positive and nega- 
tive—along this continuum, weigh the impact of those developments 
on concurrent or subsequent litigation, and plan accordingly. 


POTENTIAL EFFECTS OF ADMINISTRATIVE DECISION 
ON SUBSEQUENT LITIGATION 


Deferential Review on Appeal and Potential Effect 


- 
° 


No Settlement Admissions/ Fact and Issue Claim 
Effect and Release Discovery | Impeachment  Preclusion Preclusion 




















Be 
re 


CONCLUSION 





University counsel must, above all, communicate effectively with 
the various departments and committees within the institution re- 
sponsible for all aspects of employment relations. In many institutions 
employment relations include, at a minimum, determinations regard- 
ing tenure, civil rights and affirmative action compliance, worker’s 
compensation, unemployment compensation, and personnel and/or 
labor relations. Also, any services and providers to whom these matters 
are delegated, such as unemployment compensation services or in- 
surance companies, may not be adequately sensitive to larger potential 
problems which might include wrongful discharge, civil rights viol- 
ations, and other employment actions. 








200 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 2 


Counsel should perform a cost-benefit analysis to determine where 
the university’s resources are best placed. The chosen forum should 
promise the optimal preclusive or dispositive effect. This analysis will 
differ on a case-by-case basis, but may include: 1) whether the em- 
ployee is represented by counsel in any of the proceedings; 2) whether 
the potential for discovery, use of the rules of evidence, application 
of the standard of proof, and related aspects of the proceeding inure 
to the university’s benefit; and 3) whether the appeals process provides 
a favorable standard of review and requires exhaustion before the 
agency determination is given preclusive effect.*7 Thus, preclusion— 
like any good defense—should be planned in advance. 





47. There are also ethical concerns related to counsel’s role as an advocate when a 
cost-benefit decision is made to not emphasize certain proceedings, especially in cases 
involving more than one defendant. Counsel must also consider that although placing 
resources in one forum may mean a less vigorous contest of proceedings in another 
forum, counsel must respect the requirement to truthfully respond to the latter forum’s 


agency’s inquiries, for example unemployment compensation commission requests for 
information. 
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CONCLUSION 


INTRODUCTION 


This article, the third in a series‘ of annual reviews of the work of 
the courts relating to higher education, covers cases decided during 
1988. The criteria governing the selection of a case for treatment in 
the review and the length of that treatment include how directly the 
case’s subject matter relates to the primary mission of institutions of 
higher education; the authority of the court deciding the case; and 
the legal basis for the decision. Accordingly, among the strongest 
candidates for inclusion would be a United States Supreme Court 
opinion addressing the validity, under the United States Constitution, 





1. See Dutile, The Law of Higher Education and the Courts: 1987, 15 J.C.U.L. 87 
(1988); and Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C.U.L. 
303 (1987). 
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of a governmental restriction on the curriculum of a college. None- 
theless, cases emanating from an inferior court, addressing a statutory 
question, dealing with non-curricular matters, or involving a lower 
level of education might, of course, be relevant, even crucial, to the 
law of higher education. 

To be sure, some cases are included not merely on the basis of their 
likely impact on the academy, but because of their engaging facts or 
their topicality. Predictably, the cases covered in this piece reflect the 
great dynamism and ferment of the law of higher education, a dyna- 
mism and ferment that show no signs of abating. 

The article is organized with a view to providing the easiest access 
for the reader. Of course, many of the cases could appear under 
several headings—a suit by a student against a university alleging sex 
discrimination in athletics, for example, defies perfect classification. 
Nonetheless, cases are placed in their most natural habitat. Often a 
case is mentioned under more than one heading, reflecting the various 
points made in the case or the various emphases to which it is subject. 
In such situations, the case receives its most extended treatment in 
that section of the article most descriptive of the case’s subject matter. 
Cross references in the footnotes direct the reader to treatment of the 
case in other sections of the article. 


I. STATE ACTION 


In several cases, plaintiffs alleging violations of constitutional rights 
failed to establish the requisite state action. In National Collegiate 
Athletic Association v. Tarkanian,? the National Collegiate Athletic 
Association (NCAA) notified the University of Nevada, Las Vegas 
(UNLV), in 1972, that the NCAA was conducting a preliminary in- 
vestigation into alleged violations of NCAA rules by UNLV’s varsity 
basketball program.* The following year, Jerry Tarkanian was hired as 
head coach of UNLV’s basketball team.* In March, 1976, the NCAA 
notified UNLV of an Official Inquiry of alleged violations by the 
basketball program.® That investigation eventually documented thirty- 
eight violations of NCAA regulations, ten of which were said to have 
been committed by Tarkanian himself.® 

The NCAA’s Governing Council accepted the recommendation of 
the investigating committee that UNLV’s basketbal] program be ‘‘placed 





. 109 S. Ct. 454 (1988). 
. Id. at 458. 
. Id. at 457. 

5. UNLV, with the assistance of the Attorney General of Nevada and private 
counsel, conducted the actual investigation into the charges and presented the findings 
to the NCAA’s Committee on Infractions. That committee then held hearings and 
determined which allegations were supported by evidence. Id. at 458. 

6. In particular the committee found ‘‘that Tarkanian had violated the University’s 
obligation to provide full cooperation with the NCAA investigation.’’ Id. at 459 
(footnote omitted). 
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on probation’’’ for two years. The Council further required UNLV to 
show cause why further sanctions should not be imposed if UNLV 
failed to sever all ties between its basketball program and Tarkanian 
during the probation period. UNLV’s President notified Tarkanian 
that ‘‘he was to ‘be completely severed of any and all relations, formal 
and informal, with the University’s Intercollegiate athletic program 
during the period of the University’s NCAA probation.’’’® 

Tarkanian sued UNLV in state court, alleging that the suspension 
violated his right to due process under the fourteenth amendment.’ 
The trial court issued an injunction against UNLV, preventing it from 
suspending Tarkanian.’! On appeal, the Supreme Court of Nevada 
remanded the case and ordered that the NCAA be added as a defen- 
dant. On remand, the trial court held that the NCAA’s conduct 
constituted state action in violation of Tarkanian’s right to due process 
and enjoined the NCAA from enforcing its ‘‘show cause’’ order against 
UNLV.*? The Nevada Supreme Court affirmed that decision.’ 

The United States Supreme Court reversed, holding that the NCAA’s 
actions were not state action. Writing for the Court,* Justice Stevens 
noted that the vast majority of the member schools involved in for- 
mulating NCAA rules are located outside Nevada. Acceptance of those 
rules by UNLV did not transform that process into state action within 
Nevada.** The majority also rejected the argument that the NCAA 


engaged in state action because UNLV had delegated to the NCAA 
the authority to discipline athletic personnel.’® The Court emphasized 
that it was UNLV which actually suspended Tarkanian and that the 
NCAA’s actions were limited exclusively to sanctions against UNLV.’ 
The Court also pointed out ‘‘that UNLV used its best efforts to retain 
its winning coach .. .’’ and noted that ‘‘the NCAA is properly viewed 





7. The basketball program was prohibited from appearing on television and was 
barred from post-season games for the probation period. Id. 

8. Id. 

9. Id. 

10. Tarkanian alleged that UNLV and a number of its officers had deprived him of 
property and liberty without due process. Id. 

11. The trial court found that Tarkanian had been denied both substantive and 
procedural due process. Id. at 460. 

12. 4d. 

13. See Tarkanian v. National Collegiate Athletic Association, 741 P.2d 1345 (Nev. 
1987). The Nevada Supreme Court reasoned that UNLV and the NCAA had acted jointly 
in disciplining Tarkanian, a public employee, and were therefore engaged in a tradi- 
tional state function. In the court’s view UNLV had delegated to the NCAA the power 
to set athletic personnel policies, thus making the NCAA a state actor. The Nevada 
court also relied cn cases from other jurisdictions holding the NCAA to be a state actor 
because many of its members are state-supported institutions. 109 S. Ct. at 461. 

14. Justice Stevens was joined by Chief Justice Rehnquist and Justices Blackmun, 
Scalia and Kennedy. 

15. 109 S. Ct. at 462-63. 

16. Id. at 462-64. 

17. Id. at 462. 
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as a private actor at odds with the State when it represents the interests 
of its entire membership in an investigation of one public univer- 
sity.’’*® The Court concluded that because the NCAA was empowered 
only to require UNLV to show cause why further sanctions should 
not be imposed, UNLV had the options of retaining Tarkanian and 
facing the sanctions, or withdrawing from the NCAA altogether." 
Tarkanian’s suspension was an action of UNLV, and the University’s 
involvement in the NCAA did not make the NCAA a state actor.”° 

In two separate cases involving challenges to college disciplinary 
procedures, federal courts found insufficient state involvement for 
recovery. In the first,21 suspended college students, alleging a violation 
of civil-rights statutes, sued a private college and college officials.” 
The United States Court of Appeals for the Second Circuit held that 
the private college’s disciplinary actions were not ‘‘state action’’ 
within the meaning of section 1983, even though a New York statute?® 





18. Id. at 464. ‘‘it would be ironic indeed to conclude that the NCAA’s imposition 
of sanctions against UNLV—sanctions that UNLV and its counsel, including the Attor- 
ney General of Nevada, steadfastly opposed ... is fairly attributable to the State of 
Nevada.”’ Id. 

19. Id. at 463. ‘‘The University’s desire to remain a powerhouse among the nation’s 
college basketball teams is understandable, and non-membership in the NCAA would 
thwart that goal. But that UNLV’s options were unpalatable does not mean that they 
were non-existent.’’ Id. at 465 n.19. 

20. Justice White dissented, joined by Justices Brennan, Marshall and O’Connor. 
Relying on Adickes v. S.H. Kress, 398 U.S. 144 (1970), and Dennis v. Sparks, 449 
U.S. 24 (1980), the dissent expressed the view that the NCAA should be considered a 
state actor because it worked jointly with UNLV. The dissent rejected the premise that 
UNLV’s option to withdraw from the NCAA made its act of suspending Tarkanian a 
voluntary one. Id. at 466-67 (dissenting opinion). 

See also McCormack v. NCAA, 845 F.2d 1338, 1346 (5th Cir. 1988), in which the 
Fifth Circuit held that the NCAA was not a state actor for purposes of section 1983. 
The plaintiffs did not show that NCAA eligibility rules were enforced against Southern 
Methodist University as a result of the actions of state institutions. Moreover, the 
coordination and oversight of intercollegiate athletics is not a function traditionally 
reserved exclusively to the state, although it may serve a public purpose. Id. The 
proper approach—that the NCAA does not act under color of state law—has been taken 
by the ‘‘virtually unanimous roster of courts’’ since Blum v. Yaretsky, 457 U.S. 991, 
102 S. Ct. 2777 (1982), and Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 
(1982). 845 F.2d at 1346. 

21. Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988). 

22. Besides section 1983, plaintiffs invoked section 1981 of Title 42: 

All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit of all laws and 
proceedings for the security of persons and property as is enjoyed by white 
citizens. 


42 U.S.C. § 1981 (1982). 
23. The trustees or other governing board of every college chartered by the 
regents or incorporated by special act of the legislature shall adopt rules and 
regulations for the maintenance of public order on college campuses and 
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required the college to adopt disciplinary rules and file them with 
the state.2* In the second,”® the New Hampshire District Court rejected 
students’ allegations that disciplinary actions by Dartmouth College 
and a College-owned inn constituted state action for section 1983 
purposes. The students, members of the editorial board of a publica- 
tion, were subjected to disciplinary proceedings after they destroyed 
‘‘shanties’’ built by other students to protest Dartmouth’s investments 
in companies doing business in South Africa.”° In addition, after the 
students conducted a ‘‘sting’’ operation and published an article 
exposing the Hanover Inn’s sale of alcoholic beverages to underage 
students, the Inn informed the student editors that they would no 
longer be admitted.?’ 

The court’s three-part analysis concluded that state action was not 
present.”* First, state direction neither influenced nor compelled the 
actions of the College and the Inn.”° Second, providing postsecondary 
education ‘‘is not and has never been the exclusive prerogative of 
either the federal government or the individual states.’’*° Finally, 
although the Town of Hanover derived some benefit because Dart- 
mouth maintained its own security department, sufficient interde- 
pendence did not exist to constitute a symbiotic relationship.*! 





other college property used for educational purposes and provide a program 
for the enforcement thereof. Such rules and regulations shall govern the 
conduct of students, faculty and other staff as well as visitors and other 
licensees and invitees on such campuses and property. The penalties for 
violation of such rules and regulations shall be clearly set forth therein and 
shall include provisions for the ejection of a violator from such campus and 
property, in the case of a student or faculty violator his suspension, expulsion 
or other appropriate disciplinary action [sic]. .. . Such penalties shall be in 
addition to any penalty pursuant to the penal law or any other chapter to 
which a violator or organization may be subject. Such rules and regulations 
shall be filed with the regents and the commissioner of education not later 
than ninety days after their adoption. 

N.Y. Epuc. Law § 6450 (McKinney 1985). 

24. 851 F.2d at 570-71. 

25. Stone v. Dartmouth College, 682 F. Supp. 106 (D.N.H. 1988). 

26. Id. at 106. 

27. Id. at 107. 

28. Id. at 108. The court relied upon Rendell-Baker v. Kohn, 457 U.S. 830, 841- 
43, 102 S. Ct. 2764, 2771-72 (1982). Although, in Rendell-Baker, the Supreme Court 
considered receipt of government funds, it made clear that the government was not 
responsible for how a private entity used them. Accordingly, the Stone court did not 
consider this issue. 682 F. Supp. at 108 n.1 (citing Rendell-Baker, 457 U.S. at 840-41, 
102 S. Ct. at 2771). See also National Collegiate Athletic Association v. Tarkanian, 
109 S. Ct. 454 (1988), discussed at text accompanying notes 2-20, supra; Blum v. 
Yaretsky, 457 U.S. 991, 1011, 102 S. Ct. 2777, 2789 (1982); Gerena v. Puerto Rico 
Legal Serv., 697 F.2d 447, 450 (ist Cir. 1983). 

29. 682 F. Supp. at 108. 

30. Id. at 109 (emphasis in original). 

31. Id. Services provided by Dartmouth’s security department merely supplemented 
rather than replaced those provided by Hanover. No joint economic venture existed. 
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Accordingly, the district court dismissed the plaintiff's federal and 
pendent state-law claims.*? 

These cases clearly signal, at the least, an unwillingness on the part 
of federal courts to extend the concept of state action; they may well 
forecast a sharp.retrenchment of that concept. Nonetheless, the Court 
of Appeals for the Eighth Circuit found that funding decisions of the 
Student Senate at the University of Arkansas at Fayetteville constituted 
state action.** The court noted that the University had final say over 
Student-Senate funding decisions and that the student handbook, 
which discusses how University funds are allocated, recognized that 
‘the final say as to funding decisions [rests with the Vice Chancellor] 
through his power to hear appeals.’’’** Because ultimately subject to 
the control of administrators, the Senate actions reflected state action.** 


Il. THE First AMENDMENT 


A. Free Speech and the Campus 


First-amendment free-speech cases continued to draw considerable 
judicial attention. In Fox v. Board of Trustees of State University of 
New York,** students challenged the validity of a regulation which 
‘‘prevent[ed] SUNY students from inviting into their dormitory rooms 
commercial enterprises or persons who furnish information, provide 
a product, or provide a service where a fee is charged or a profit 
involved.’’?? The Second Circuit focused upon students’ constitutional 
right to receive information** and surmised that since the district court 
had found the regulation valid, it must have disregarded this first- 
amendment right.*° Moreover, it noted that the right to receive infor- 
mation was particularly important for students preparing for life in 
adult society.*° 





Id. at 110. Compare Stone with Burton v. Wilmington Parking Authority, 365 U.S. 
715, 81 S. Ct. 856 (1961) (racially discriminatory actions of a privately-owned restaurant 
which was located on publicly-owned property and which paid rent to the city 
constituted state action, since the state profited from the restaurant’s activity). 

32. 682 F. Supp. at 110. 

33. Gay and Lesbian Students Ass’n v. Gohn, 850 F.2d 361 (8th Cir. 1988). For 
more on this case, see text accompanying notes 80-89, infra. 

. Id. at 366 (quoting GLSA v. Gohn, 656 F. Supp. 1045, 1053 (W.D. Ark. 1987)). 

. Id. 

. 841 F.2d 1207 (2d Cir. 1988), rev’d, 109 S. Ct. 3028 (1989). 

. Id. at 1209. 

. Id. at 1211-13. 

. Id. at 1214 (discussing Fox v. Board of Trustees of State University of New 
York, 649 F. Supp. 1393 (N.D.N.Y. 1986)). 

40. Id. at 1212 (citing Board of Educ. v. Pico, 457 U.S. 853, 868, 102 S. Ct. 2799, 
2808 (1982) (plurality opinion)). The court added that although Pico addressed the 
rights of junior-high and high-school students, ‘‘the right to receive information is at 
least as critical to university students.’’ Id. 
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In addition, the court applied Central Hudson Gas & Electric Co. v. 
Public Utility Commission,*: in which the United States Supreme 
Court set out a test for the analysis of cases involving commercial 
speech.* First, the Fox court found that the demonstrations were not 
misleading and concerned lawful activity.** Second, while the court 
regarded as substantial the University’s interests (such as crime pre- 
vention, protection against consumer exploitation, preservation of 
residential tranquillity, and promotion of education), it questioned 
whether the University produced sufficient evidence that the regula- 
tion, even if reasonably related to these interests, directly advanced 
them.** Accordingly, and in light of the fact that the district court 
had observed ‘‘support in the record for the plaintiffs’ position that a 
less restrictive measure might better balance the respective interests 
of the parties,’’*® the court reversed the judgment and remanded** the 
case. 

[On June 29, 1989, the United States Supreme Court held that the 
Court of Appeals erred in requiring the district court to apply to the 
regulation a least-restrictive-means test .*7 The Court concluded that 
although there are undoubtedly formulations in some of its decisions 
that support the position that governmental restrictions on commercial 
speech must constitute the least restrictive means of achieving the 
governmental interests asserted, those decisions have never required 
that the restrictions be absolutely the least severe that will achieve 
the desired end.** Rather, the Court held that its decisions required a 
reasonable ‘‘fit’’ between the legislature’s ends and the means chosen 
to accomplish those ends—‘‘a fit that is not necessarily the single best 
disposition but one whose scope is ‘in proportion to the interest 
served,’ ... a means narrowly tailored to achieve the desired objec- 
tive.’’*° It is for the governmental decisionmakers to judge what 
manner of regulation may be employed.® The court remanded the 





41. 447 U.S. 557, 100 S. Ct. 2343 (1980). 

42. The prongs are: (1) whether the speech is protected by the first amendment, 
which requires that the commercial speech concern lawful activity and not be mis- 
leading; (2) whether the asserted governmental interest is substantial; (3) whether the 
regulation directly advances the governmental interest asserted; and (4) whether the 
regulation is no more extensive than necessary to serve that interest. 841 F.2d at 1213 
(citing Central Hudson, 447 U.S. at 561-66, 100 S. Ct. at 2348-51). 

43. Id. 

44. Id. 

45. Id. at 1214 (quoting Fox, 649 F. Supp. at 1402). 

46. For the district court’s decision on remand, see Fox v. Bd. of Trustees of State 
Univ. of New York, 695 F. Supp. 1409 (N.D.N.Y. 1988). 

47. Board of Trustees of State Univ. of New York v. Fox, 109 S. Ct. 3028 (1989). 

48. Id. at 3032-38. 

49. Id. at 3035 (quoting Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto 
Rico, 478 U.S. 328, 341,.106 S. Ct. 2968, 2977 (1986)). 

50. Id. 
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case to determine whether the restrictions on the commercial speech 
are valid under this new analysis].* 

In Students Against Apartheid Coalition v. O’Neil,*? various student 
groups appealed the summary judgment entered in favor of University 
of Virginia officials. The groups sought, under section 1983, injunctive 
relief from the enforcement of a University regulation prohibiting 
display of symbolic shanties on the Lawn of the Rotunda Building at 
the University of Virginia.** The Fourth Circuit, applying the test 
enunciated in Clark v. Community for Creative Non-Violence, noted 
that the validity of the University regulation depends on whether it 
is content-neutral, is narrowly-tailored to meet a significant govern- 
mental interest, and leaves open other channels of communication. 
The student groups conceded that the regulation was content-neutral.** 
The court found that the interest sought to be protected by the 
regulation is the preservation and integrity of the Lawn, described as 
the geographical and spiritual heart of the University. Such aesthetic 
concerns alone constitute a permissible government interest under 
Clark.** The court finally found that the regulation prohibits the 
erection of shanties only to the south of the Rotunda, and that the 
area north, east and west of the Rotunda provide alternative channels 
of communication.*’ Accordingly, the court affirmed. 

In Martin-Trigona v. University of New Hampshire,* the University 


of New Hampshire (UNH) sponsored a debate among some, but not 





51. Id. at 3038. For more on this decision, see Daane, The Supreme Court’s SUNY 
Ruling Is Good News for State Colleges, The Chron. of Higher Educ., July 19, 1988, at 
B2, cols. 1-4. 

52. 838 F.2d 735 (4th Cir. 1988). 

53. Id. at 736. 

54. Id. at 736-37 (citing Clark, 468 U.S. 288, 293, 104 S. Ct. 3065, 3069 (1984)). 

55. Id. at 736. 

56. Id. at 737 (citing White House Vigil for ERA Comm. v. Clark, 746 F.2d 1518, 
1535 (D.C. Cir. 1984)). 

57. Id. 

58. Id. In a similar case, Auburn Alliance for Peace and Justice v. Martin, 684 F. 
Supp. 1072 (M.D. Aja. 1988), aff’d, 853 F.2d 931 (11th Cir. 1988), the Auburn Alliance 
for Peace and Justice alleged that Auburn University deprived it of first- and fourteenth- 
amendment rights by forbidding it to hold a week-long, round-the-clock camp-out at 
the University’s Public Forum, which was available only at specified times. Id. at 
1072. The court, also applying Clark, see text accompanying note 54, supra, disagreed, 
however. Id. at 1073. First, the University applied its regulations in a content-neutral 
manner. In addition, the University extended the usual availability of the Forum in an 
attempt to accommodate the Alliance. Id. at 1076. Moreover, the regulations did not 
unreasonably restrict the right to demonstrate. The University had a legitimate interest 
in preventing the disruptive use of the Forum, located near student dormitories, ‘‘at 
all hours of the day and night.’’ Id. at 1077. Finally, the court found the regulations 
neither vague nor overbroad. Rather, ‘‘the speech and demonstrations which the Speech 
Regulations were intended to regulate are those a reasonable person might find dis- 
ruptive, or might find to interfere with normal activities on the campus.’’ Id. at 1078. 
The Eleventh Circuit affirmed without opinion. 853 F.2d 931 (11th Cir. 1988). 

59. 685 F. Supp. 23 (D.N.H. 1988). 
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all, of the Democratic presidential candidates. Anthony R. Martin- 
Trigona, one of the uninvited candidates, brought suit against UNH, 
alleging a violation of his first-amendment right to free speech.” 

The court rejected Martin-Trigona’s assertion that UNH must invite 
all or none of the declared candidates to the debate. While state 
colleges and universities must afford students and faculty full access 
to first-amendment rights, they may restrict access by other groups.” 
The court noted that selection of invitees to the debate was not based 
on the host’s agreement with the invitees’ political position.® Martin- 
Trigona’s status as a declared candidate did not guarantee him access 
equal to that of other candidates.* 

Institutional regulation of student publications earned the attention 
of the nation’s highest court. In Hazelwood School District v. Kuhl- 
meier,®> several former high-school staff members of the school’s 
newspaper brought suit against school officials, alleging that their 
first-amendment rights had been violated by the deletion of articles 
from an issue of the school newspaper.®* The United States Supreme 
Court found that the school newspaper could not properly be char- 
acterized as a forum for public expression because the newspaper’s 
production was part of the curriculum, a regular classroom activity 
under the control of the school’s advanced-journalism instructor.*’ 
Because school officials evidenced no ‘‘clear intent to create a public 


forum,’’®* speech in the school newspaper constituted school-spon- 
sored speech. The Court concluded: ‘‘Educators do not offend the first 
amendment by exercising editorial control over the style and content 
of student speech in school-sponsored expressive activities so long as 
their actions are reasonably related to legitimate pedagogical con- 
cerns.’’® 





60. Id. at 24. 

61. Id. ‘‘Mr. Martin-Trigona is apparently attracted to litigation as is a honeybee 
to nectar. Accordingly, he is under a mandate of the Connecticut federal court whereby, 
in relevant part, he is required before filing pleadings in any federal court to procure 
permission to do so from said court.’’ Id. (citing In re Martin-Trigona, 592 F. Supp. 
1566 (D. Conn. 1984), aff’d, 763 F.2d 140 (2d Cir. 1985), cert. denied, 474 U.S. 1061 
(1986)). 685 F. Supp. at 24 n.3. 

62. Id. at 25 (citing Healy v. James, 408 U.S. 169 (1972)). 

63. Id. ‘‘Presumably, the invitation is to be limited to the major or better-known 
candidates, a group which spans the political spectrum and includes current or former 
United States Senators and Representatives, state governors, and a civil rights leader.’ 
Id. at n.6. 

64. Id. 

65. 108 S. Ct. 562 (1988). 

66. The two deleted articles dealt with teenage pregnancy and the impact of divorce 
on students at the school. Id. at 565. 

67. Id. at 568-69. 

68. Id. at 569. 

69. Id. at 571. In Leeb v. DeLong, 198 Cal. App.3d 47, 243 Cal. Rptr. 494 (1988), 
the court held that the Garden Grove Unified School District was entitled to censor 
from an official campus newspaper material which the District reasonably believed to 
contain actionable defamation. 
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The Court distinguished school-sponsored” speech, like that at issue 
in Hazelwood, from students’ personal speech, like the black arm- 
bands, in protest of the Vietnam War, involved in Tinker v. Des 
Moines Independent Community School District.” The state, in order 
to censor speech in the latter category, must show that it would 
materially and substantially interfere with appropriate school disci- 
pline.” 

The extent to which Hazelwood v. Kuhlmeier extrapolates to the 
university level, however, is problematic. The Court cited three objec- 
tives justifying control by administrators over school-sponsored speech: 
assuring that ‘‘participants learn whatever lessons the activity is 
designed to teach’’; preventing the exposure of materials to those not 
sufficiently mature; and ensuring that speakers’ views are not ‘‘erro- 
neously attributed to the school.’’’* The first of these arguably applies 
more intensely to the lower grades, at least to the extent that the 
lessons involved implicate values. The inculcation of values has never 
been as intimately associated with public colleges and universities as 
with public primary and secondary education.”* The second objective, 
protecting the immature, is clearly inapplicable to the adult students’ 
populating higher education. The third objective, preventing errone- 
ous attribution to the institution, carries some force even at the higher- 
education level,”° although at that level, student expression is less 
likely to be misperceived as the institution’s views. 





70. The school board supplied approximately seventy-five percent of the newspa- 
per’s operating expenses. 108 S. Ct. at 565. 

71. 393 U.S. 503, 89 S. Ct. 733 (1969). See Hazeiwood, 108 S. Ct. at 569-70. 

72. Tinker, 393 U.S. at 509, 89 S. Ct. at 738. 

In this connection, see Crosby by Crosby v. Holsinger, 852 F.2d 801 (4th Cir. 1988), 
in which high-school students brought a first-amendment challenge against the prin- 
cipal for banning the school’s ‘‘Johnny Reb’’ symbol, a cartoon figure related to the 
Confederacy and used by the Fairfax High School ‘‘Rebels.’’ Id. at 802. The United 
States Court of Appeals for the Fourth Circuit held the high-school principal justified 
in eliminating the symbol after receiving complaints that it offended black students 
and their parents. Id. at 802. The court also held that a jury could reasonably have 
found from the evidence that the principal’s one-day delay in permitting a student to 
post notices for a school board meeting was only a de minimis violation of the students’ 
free-speech rights, and that the principal acted in good faith. Id. at 803. 

73. 108 S. Ct. at 571. 

74. See Zykan v. Warsaw Community School Corp., 631 F.2d 1300, 1304-05 (7th 
Cir. 1980); and Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C.U.L. 
303, 305 (1987). Even within the grades of K-12, distinctions seem appropriate and 
therefore a ‘‘sliding scale’’ may apply. See F. Dutite, SEx, SCHOOLS AND THE LAW 23 
(1986). 

75. ‘‘We have ... recognized that the First Amendment rights of students in the 
public schools ‘are not automatically coextensive with the rights of adults in other 
settings’... .’’ 108 S. Ct. at 567 (quoting Bethel School District No. 403 v. Fraser, 478 
U.S. 675, 682, 106 S. Ct. 3159, 3164 (1986)). 

76. Justice Brennan suggests disclaimers or an institutional response to deal with 
this problem. See Hazelwood, 108 S. Ct. at 579 (dissenting opinion). 








212 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 2 


The Hazelwood court itself put off to another time ‘‘whether the 
same degree of deference [to educators’ decisions concerning the 
content of school-sponsored speech] is appropriate with respect to... 
the college and university level.’’””? Of course, the Court’s formula, 
allowing control ‘‘reasonably related to legitimate pedagogical con- 
cerns,’’ could automatically take into account the mentioned distinc- 
tions between lower and higher education. 

Since it was not ‘‘school-sponsored’’, another student newspaper 
fared better than that in Hazelwood. In Burch v. Barker,’* the Ninth 
Circuit found unconstitutional a school-district policy requiring pre- 
distribution review of unofficial student publications. Because based 
on ‘‘undifferentiated fears of possible disturbances or embarrassment 
to school officials,’ the policy was overbroad and therefore imper- 
missible.”® 

Denial of funding to a controversial student group earned the atten- 
tion of the Eighth Circuit. The Gay and Lesbian Student Association 
(GLSA) of the University of Arkansas at Fayetteville brought a civil- 
rights claim after being denied funding by the University’s Student 
Senate in 1983 and again in 1985.® The District Court dismissed the 
suit on the grounds that the decisions were valid exercises of discre- 
tion by the Student Senate and did not violate the GLSA’s first- 
amendment rights.* The Court of Appeals for the Eighth Circuit stated 
that the GLSA had no right to funding, but that any funds available 
must be distributed in a viewpoint-neutral manner.*? The Court of 
Appeals held that the Student Senate had not acted in such a manner.*® 

The court rejected the district court’s reliance, in finding the Student 
Senate’s action constitutional, on two United States Supreme Court 
cases* and one First Circuit opinion.** The cited cases involved 
essentially content-neutral tax provisions and funding based on artis- 
tic, not political or ideological, grounds, and therefore allowed greater 
governmental discretion.*° The present case, the court emphasized, 





Even Justice Brennan considers ‘‘the state educator’s undeniable, and undeniably 
vital, mandate to inculcate moral and political values . . . .’’ Hazelwood, 108 S. Ct. at 
577 (dissenting opinion). 

77. 108 S. Ct. at 571 n.7. 

78. 861 F.2d 1149 (9th Cir. 1988). 

79. Id. at 1159. 

80. Gay and Lesbian Students Ass’n v. Gohn, 850 F.2d 361, 363-64 (8th Cir. 1988). 
For more on this case, see text accompanying notes 33-35, supra. 

81. Id. at 366. 

82. Id. 

83. Id. at 368. 

84. Regan v. Taxpayer With Representation, 461 U.S. 540 (1983), and Cammarano 
v. United States, 358 U.S. 498 (1959) (both concerning tax deductions for speech- 
related purposes). , 

85. Advocates for Arts v. Thomson, 532 F.2d 792 (ist Cir. 1976). 

86. 850 F.2d at 366-67. 
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involved speech on the subject of racial and sexual discrimination.*’ 
The court noted that some student senators freely admitted voting 
against funding because of the GLSA’s views and that state legislators 
were pressuring the administration not to fund the GLSA.® Because 
the GLSA had been denied funding due to its views, and because no 
compelling state interest justified the denial, the group’s first-amend- 
ment rights were violated.*® 

Many cases during the Review Year dealt with public-employees’ 
allegations that adverse institutional action was prompted by the 
employees’ exercise of protected speech. The standards seem clear: 


[T]o prevail in such a case, the [employee] must show that the 
speech ... warranted constitutional protection and was a sub- 
stantial factor in the adverse personnel decision; the employer 
still might prevail by showing that even absent the protected 
activity it would have taken the same action. 

To warrant constitutional protection, the public employee’s 
speech, considered in light of its content, forum and total context, 
must involve a ‘‘‘matter of public concern’.’’ If the employee 
speaks out, in public or in private, concerning a matter of only 
‘“‘parochial’’ concern as an employee, the first amendment does 
not apply. Even if the speech relates to public matters, the court 


must balance the interest of the employee, qua citizen, in speak- 
ing on public matters and that of the employer in promoting 
efficient public service.*° 


Accordingly, most of the fighting has involved the application of 
these standards, and several plaintiffs have met with success in the 
courts. In Kurtz v. Vickrey,*! a tenured professor brought a civil-rights 
action against the President of the University of Montevallo, alleging 
he was denied promotion to full professor due to his criticism of the 
University and his participation in a lawsuit against it. The professor’s 
characterization of his speech as one of public concern was under- 
mined by his failure to take affirmative steps to remedy, or to inform 
the public at large about, the problems with which he was so gravely 
concerned.*? The Court of Appeals nonetheless held that since the 





87. Id. at 367. Specifically, in 1985 GLSA requested funding for the showing of a 
film and workshops on racism and homophobia. 

88. Id. at 364. 

89. Id. at 367-68. 

90. Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C.U.L. 303, 
307 (1987) (citing Cox v. Dardanelle Public School District, 790 F.2d 668, 672 (8th 
Cir. 1986) (citing in turn Connick v. Meyers, 461 U.S. 138, 142-48, 103 S. Ct. 1684, 
1687-90 (1983); and Pickering v. Bd. of Educ., 391 U.S. 563, 568, 88 S. Ct. 1731, 1734 
(1968)). 

91. 855 F.2d 723 (11th Cir. 1988). 

92. Id. at 729 (Cf. Fiorillo v. U.S. Dept. of Justice, 795 F.2d 1544, 1550 (Fed. Cir. 
1986)). 
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professor’s criticisms of the University’s expenditure of funds during 
a period in which the University was undergoing a financial crisis 
involved issues of ‘‘public concern,’’ he should not have been denied 
promotion on the basis of his statements.” 

In Schweitzer v. University of Texas Health Center at Tyler,” a 
former state-university health-center employee brought a discrimina- 
tion action against her former supervisors in connection with the 
termination of her employment. The United States District Court held 
that the former employee’s oral and written reports of defects in the 
health center’s timekeeping and payroll-accounting techniques were 
protected first-amendment expression. 

Other plaintiffs met with significantly less than total success on 
their first-amendment claims. In Martinez v. Costulla Independent 
School District,°° a director of food services sued the school district 
and school officials, alleging her first-amendment rights were violated 
when she was terminated. The school employee’s initiation of a formal - 
grievance proceeding concerning her failure to receive a pay raise was 
held not protected,*’ since it did not address a matter of ‘‘legitimate 
public concern.’’®* She failed to allege that her grievance involved 
school policy or the grievance procedure itself. The grievance was 
thus nothing other than a disagreement over the school board’s denial 
of the pay raise. 


In Page v. DeLaune,’” Linda Page, a site supervisor in an ex-offender 
program’: at Texas A&M University, brought action against her su- 





93. Id. at 729-32. 

94. 688 F. Supp. 278 (E.D. Tex. 1988). 

95. Id. at 283. 

96. 700 F. Supp. 17 (S.D. Tex. 1988). 

97. Id. 

98. Id. at 18 (citing Day v. South Park Indep. School Dist., 768 F.2d 696, 700 (5th 
Cir. 1985)). See Vukadinovich v. Bartels, 853 F.2d 1387, 1390 (7th Cir. 1988) (teacher’s 
comments about his dissatisfaction with the school board’s decision to replace him as 
basketball coach not statements relating to ‘‘issue of public concern’’); Garvie v. 
Jackson, 845 F.2d 647, 651 (6th Cir. 1988) (department head’s ‘‘criticisms more closely 
resembled an employee’s complaints regarding his supervisor’s actions and his own 
responsibilities .. . than a citizen’s speaking out on a matter of public decisionmak- 
ing’’); and Leachman v. Rector and Visitors of Univ. of Va., 691 F. Supp. 961, 962- 
65 (W.D. Va. 1988) (librarian’s utilization of university grievance procedure to challenge 
a reassignment and a proposed reduction in the duration of a faculty appointment not 
protected speech). 

In Maples v. Martin, 858 F.2d 1546 (11th Cir. 1988), the court stated that an unofficial 
report critical of a departmental chairman and of the department’s ‘‘morale problem’”’ 
did involve a matter of public concern, since the report could affect public perception 
of the quality of the department. Noting the severity and the duration af the dispute 
which led to the report, however, the court found the transfer of professors who 
collaborated in publishing the report justified by the need for efficient administration 
of the department. Id. at 1548-49, 1553, 1555. 

99. 700 F.2d at 18-19. An allegation that the employer was terminated for supporting 
the political activities of her husband, a county judge, did state a claim for violation 
of the employee’s associational rights. Id. at 19. 

100. 837 F.2d 233 (5th Cir. 1988). 

101. The program operated under the federal Comprehensive Employment and Train- 
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pervisors and the President and Regents of the University, claiming 
that they discharged her in violation of the first amendment. Kathryn 
DeLaune, the plaintiff’s supervisor, had overheard a telephone con- 
versation between Page and a co-worker in which Page expressed her 
intention to complain to DeLaune’s supervisor about DeLaune and the 
program. Subsequently, DeLaune fired both Page and the co-worker.’ 
On appeal, the Fifth Circuit found the first amendment inapplicable, 
since Page had failed to show that the call constituted a matter of 
public concern.’ 

In Harden v. Adams,’ a tenured professor at Troy State University 
brought a section 1983 action, contending that he was fired in vio- 
lation of his constitutionally-guaranteed freedom of speech.’ He 
claimed that his participation in the maintenance of discrimination 
charges against the institution and in the organization of a chapter of 
the Alabama Education Association led to his termination.’°* The court 
found that the professor was terminated not because he exercised his 
constitutional right to free speech, but rather because he quarreled 
with faculty members in supervisory positions, sought to bring stu- 
dents into these quarrels, caused dissension among the faculty, ne- 
glected his duties, and often ran afoul of minor rules. Moreover, there 
was some evidence that the quarrels centered around matters not of 
public concern under the first amendment.’°” 

In Hall v. Ford,’ a former Athletic Director at the University of 
Columbia challenged his termination. He claimed he was fired, in 
violation of the first amendment,’”® because of his criticism of impro- 
prieties within the Athletic Department. For purposes of the claim 
under the first amendment, statements which he made concerning 
violations of University rules and the NCAA addressed matters of 
public concern.'’® Nonetheless, the United States Court of Appeals for 
the District of Columbia Circuit held that the Athletic Director could 





ing Act (CETA), 29 U.S.C. §§ 801 et seq (1976) (repealed 1982). 

102. 837 F.2d at 235-36. 

103. Id. at 238. 

104. 841 F.2d 1091 (11th Cir. 1988), cert. denied, 109 S. Ct. 494 (1988). 

105. Id. at 1092. 

106. Id. at 1091. 

107. Id. at 1092-93. The appellate court did find that the district court had erred in 
considering new evidence of sexual improprieties on the part of the professor. The 
evidence, raised in relation to a defamation charge brought by the plaintiff, should not 
have been considered by the district court in reviewing the termination. Id. at 1093- 
94. 

108. 856 F.2d 255 (D.C. Cir. 1988). 

109. He also argued that his termination violated the due-process clause. The Court 
of Appeals held that the discharge did not violate the Athletic Director’s liberty interest 
even though the discharge came shortly after a memorandum critical of his department, 
because the letter of termination stated that the decision to terminate his employment 
did not reflect unfavorably on his performance. Id. at 266-67. 

110. Id. at 259-60. 
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be discharged for the speech relating to matters of University policy.’ 
The University had a significant interest in insuring that he was, and 
was perceived to be, compatible with the President and the Board of 
Trustees. 1? 

Several other cases deserve mention. In Fong v. Purdue Univer- 
sity,’’* a federal district court held that Purdue University’s initiation 
of censure and dismissal proceedings against a professor did not 
violate first-amendment rights. The bulk of the professor’s ‘‘speech’’** 
was unprotected and any arguably protected speech was largely ego- 
centric. Moreover, his conduct provided a multitude of reasons, clearly 
unrelated to first-amendment rights, for the initiation of censure and 
dismissal proceedings.’*® The court held that when a public employ- 
ee’s speech adversely affects close working relationships or destroys 
harmony among co-workers, great deference to the employer’s judg- 
ment as to whether an employee’s statements constituted speech on 
a matter of public concern protected by the first amendment is appro- 
priate.*?® 

In Berg v. Hunter,’’” an intramural athletic co-ordinator alleged he 
was dismissed in retaliation for the exercise of his free-speech rights. 
The Court of Appeals found that some of the charges filed by the 
employee, and allegedly occasioning his dismissal, touched on matters 
of public.concern regarding salary increases at the college.’’* None- 
theless, in light of its disruptive effect on the President’s ability to 
maintain discipline and harmony among the college’s workforce, the 
speech was not constitutionally protected.*1* The employee’s conten- 
tions and embittered accusations, demonstrating a high level of per- 
sonal animus toward the President and the entire college administration, 
could only create an atmosphere detrimental to workplace harmony 
and cooperation. 2° 





111. Id. at 264-65. 

112..4d. 

113. 692 F.Supp. 930 (N.D. Ind. 1988). 

114. The speech included allegations of criminal conspiracy involving high officials 
of a national science foundation, high officials at Purdue, professors at a different 
university, F.B.I. agents, state police officers, persons in the local prosecutor’s office, 
the Governor and an Assistant United States Attorney. Id. at 952-55. 

115. Id. at 952-55. 

116. Id. at 956-57 (See Morales v. Stierheim, 848 F.2d 1145 (11th Cir. 1988), cert. 
denied, 109 S. Ct. 1124 (1989)). 

117. 854 F.2d 238 (7th Cir. 1988), cert. denied, 109 S. Ct. 1314 (1989). 

118. Only when a public employee’s speech touches upon matters of political, social, 
or other concern to the community must the court employ a balancing test to determine 
whether the speech is protected. 854 F.2d at 241. 

119. Id. at 243-44 (See Connick v. Myers, 461 U.S. 138, 152, 103 S. Ct. 1684, 1692- 
93 (1983); and Arnett v. Kennedy, 416 U.S. 134, 168, 94 S. Ct. 1633, 1651 (1974)). 

120. Id. See Hesse v. Board of Education of Township High School District 211, 848 
F.2d 748 (7th Cir. 1988), cert. denied, 109 S. Ct. 1128 (1989), holding that a school 
district could dismiss a teacher who had sent a number of sarcastic memos to admin- 
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In other speech cases of note, the Eighth Circuit found a statement, 
to the effect that a sex-education teacher probably derived sexual 
gratification from providing students ‘‘titillating’’ information, one of 
opinion rather than of fact and therefore one absolutely protected by 
the first amendment;'” and the Sixth Circuit found not actionable 
under section 1983 a threat only of embarrassment or a ‘‘subjective 
chill’’ of first-amendment rights, unaccompanied by a threat of tan- 
gible action affecting employment. ‘2? 


B. Right to Associate and the Campus 


In two separate cases, teachers and students, respectively, chal- 
lenged, on constitutional grounds of association, the use of fees 
exacted from them. In Fort Wayne Education Association v. Aldrich,” 
a teachers association sued to collect unpaid representation fees from 
nonmember teachers. The nonmember teachers counterclaimed, alleg- 
ing that the association violated their constitutional rights by collect- 
ing the fees for purposes unrelated to the duties of collective bargaining. 
The Court of Appeals of Indiana held that the rebate procedure 
allowing for a return of that portion of the fees used for political 
purposes amounted to a forced association with a union in violation 
of the first amendment.’ By providing for even the temporary use 
by the union of that part of the fee ultimately rebated, the nonmember 
teachers were supporting the association’s political ideas, which, in 
effect, forced them to associate with the union.’ 

In Smith v. Regents of University of California,’*° thirty-six students 
from the University of California at Berkeley brought suit for a refund 
of mandatory student-activities fees imposed by the University.’?” The 
students also sought declaratory relief regarding the constitutionality 
of the fees and the use of the funds collected. In particular the 
plaintiffs objected to the use of funds by the Associated Students of 





istrators when only one of the memos could properly be accorded first-amendment 
protection and the district had an interest in promoting the efficiency of its educational 
services. 

121. Deupree v. Iliff, 860 F.2d 300, 303-04 (8th Cir. 1988). 

122. Samad v. Jenkins, 845 F.2d 660, 663 (6th Cir. 1988). 

123. 527 N.E.2d 201 (Ind. App. 3 Dist. 1988). 

124. Id. at 207-08. 

125. Id. As made clear in Abood v. Detroit Bd. of Educ., 431 U.S. 209, 97 S. Ct. 
1792, reh’g. denied, 433 U.S. 914, 97 S. Ct. 2989 (1977), the United States Supreme 
‘Court has continually condemned forced association. As explained by the Court, ‘‘By 
paying a larger share of collective bargaining costs the nonmember subsidizes the 
union’s institutional activities.’’ 431 U.S. at 237 n.35, 97 S. Ct. at 1800 n.35. 

For more on employees’ objections to the use of union fees, see Ake v. National 
Educ. Ass’n—South Bend, 531 N.E.2d 1178 (Ind. App. 1988); and E.E.O.C. v. Univ. 
of Detroit, 701 F. Supp. 1326 (E.D. Mich. 1988), discussed in the text accompanying 
notes 628-32, infra. 

126. 248 Cal. Rptr. 263 (Cal. App. 1 Dist. 1988). 

127. Id. at 264. 
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the University of California (ASUC) and disbursement of the funds by 
the ASUC to various student groups.'#® The ASUC occasionally passed 
resolutions in its Senate expressing positions on controversial public 
issues.’2° The plaintiffs contended that the activities fees forced them 
to associate with and give financial support to an organization in 
violation of their first-amendment right to free association.'*° The 
court rejected the claim, stating that the plaintiffs were not obliged 
to associate with anyone, but merely to pay a fee. The court noted 
that the students were not compelled to attend ASUC Senate meetings 
and could seek office to make their voices heard.**: The court also 
emphasized that the ASUC played an important role in the educational 
activities of the University.'*? 


C. Religion and the Campus 


The Review Year witnessed substantive challenges, under the relig- 
ion clauses,’** of prayers before band concerts and practices,’** the 
scheduling of graduation exercises,’** and the promotion of religious 
beliefs in the classroom.'** 

In Steele v. Van Buren Public School District,1*” the Eighth Circuit 
agreed with the district court’s decision that a high-school band- 


teacher’s prayer sessions before concerts and practices constituted a 





128. Id. at 269, 271. 

129. Id. at 265. The court cited as examples ASUC resolutions supporting gay and 
lesbian rights, the Equal Rights Amendment, and gun control, and opposing nuclear 
power and draft registration. Id. 

130. Id. at 269. . 

131. Id. : 

132. Id. The plaintiffs also alleged that the use of the funds to finance student 
groups which advocated certain political positions amounted to compulsory political 
expression in violation of their right to free speech. Id. at 271. The court rejected this 
argument, stating that funding such groups was consistent with the University’s overall 
mission by creating a forum for the free exchange of ideas. Id. at 272 (citing, inter 
alia, Kania v. Fordham, 702 F.2d 475 (4th Cir. 1983)). The court pointed out that a 
variety of viewpoints were espoused by the funded groups and deferred to the ‘‘im- 
plicit’’ decision by the Regents to include such expression in the University’s educa- 
tional mission. Id. The court also rejected a challenge on establishment-clause grounds, 
finding that groups which were ‘‘essentially ‘religious,’ i.e., proselytizing converts by 
preaching church doctrine... .’’ were not funded. Id. at 273. The court rejected 
additional challenges based on the University’s authority to collect the fees, fiscal 
supervision, and ASUC disbursement procedures. Id. at 273-75. 

133. ‘Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof. . . .’’ U.S. Const. amend. I. 

134. Smith v. Bd. of Educ., 844 F.2d 90 (2d Cir. 1988). Cf. Jager v. Douglas County 
School Dist., 862 F.2d 824 (11th Cir.), cert. denied, 109 S. Ct. 2431 (1989) (invocations 
prior to public high-school football games unconstitutional). 

135. Steele v. Van Buren Public School Dist., 845 F.2d 1492 (8th Cir. 1988). 

136. Rhodes v. Laurel Highland School Dist., 544 A.2d 562 (Pa. Commw. 1988). 

137. 845 F.2d 1492 (8th Cir. 1988). 
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violation of the first amendment’s establishment clause.'** Steele, of 
course, involved an establishment-clause challenge in the context of 
a secondary school, not a college. Because the courts have stressed 
the impressionability of students at the lower levels of education and 
the value-inculcation role of those levels,’*® Steele may not easily 
extrapolate to higher education. 

In Smith v. Board of Education,’*® an Orthodox Jewish student 
argued that scheduling his high school’s graduation exercises on a 
Saturday, the Jewish Sabbath, violated the free-exercise clause. The 
Second Circuit concluded that attending a high school graduation, 
‘merely a social occasion,’’ was not a benefit subject to the protection 
of the free-exercise clause.'*? Requiring a student to attend the exer- 
cises as a prerequisite to receiving his diploma would force him to 
choose between his religious beliefs and receipt of his high school 
diploma, thereby constituting a violation.’*? In this case, presence at 
graduation was voluntary.’ 

In Rhodes v. Laurel Highland School District,‘** a teacher was 
dismissed for persistently and willfully violating school policies and 
being persistently negligent in refusing to obey the administration’s 
reasonable demands to cease promoting religious beliefs in the class- 
room. The teacher’s repeated references to Christianity, God, the devil 
and demons, the Pennsylvania court observed, exceeded the consti- 
tutional boundaries within which a publicly-supported discourse about 
religion is permissible.‘** When a teacher indicates a preference for a 
particular type of religion and seeks to promote that religion among 
the students, the teacher’s freedom of religion and speech must give 
way to the establishment clause.**¢ 

In more procedural pronouncements, the Eighth Circuit held that 
taxpayers had standing to challenge, under the establishment clause, 
the Department of Education’s funding of parochial schools providing 
Chapter 1**” services;'** and a federal district court held that the first 





138. Id. at 1493. The court addressed several related issues. First, the case was not 
made moot by the district’s and teacher’s disavowal of any intent to resume prayer 
sessions. Id. at 1494. Second, although the court found that the student’s claim was 
made moot by her graduation, the claim of the parent, who continued to have children 
in the public schools, remained in controversy. Id. at 1495. Finally, the school district 
was liable for the band-teacher’s actions. Id. at 1496. The district failed to address the 
parent’s concerns and even offered support for the teacher’s actions, thereby consti- 
tuting a custom or policy subjecting it to liability. Id. at 1495-96. 

139. See text accompanying notes 74-75, supra. 

140. 844 F.2d 90 (2d Cir. 1988). 

141. 

142. 

143. ; 

144. 544 A.2d 562 (Pa. Commw. 1988). 

145. Id. at 565. 

146. Id. 

147. The Educational Consolidation and Improvement Act of 1981, 20 U.S.C. §§ 
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amendment did not, especially in light of the relatively narrow focus 
of the Age Discrimination in Employment Act,’ preclude an em- 
ployee’s suit under the Act against Xavier University, which alleged 
that, as a religious institution, it was exempt from the Act’s provi- 
sions.'5° 


Ili. Tort LIABILITY 


A. Negligence 


In 1988, the courts were concerned with numerous aspects of the 
tort liability of universities. With regard to negligence, the courts 
addressed a variety of situations in which universities might owe a 
duty of reasonable care to their students. The duty of a university to 
provide security for its students in its dormitories was addressed in 
Nieswand v. Cornell,*** in which the parents of a student who was 
shot in her dormitory brought a personal-injury and wrongful-death 
action against Cornell University. The court held that a genuine issue 
of material fact existed as to whether Cornell could have foreseen the 
criminal activity so as to give rise to a duty on its part to provide 
adequate security measures.’*? That no special relationship may have 
existed between Cornell and the student that would give rise to a 
duty on Cornell’s part to provide police protection did not preclude 
the parent’s action against Cornell. The assertion of liability was based 
not on Cornell’s alleged failure to provide police protection but on 
Cornell’s status under New York law as a landowner in its operation, 
maintenance and supervision of the dormitories.*** In such cases the 
purported governmental entity is ‘‘held to the same duty of care as 
private individuals and institutions engaging in the same activity.’’' 

Leger v. Stockton Unified School District**® addressed whether a 
school district and a high school principal owed a duty of reasonable 
care to a student member of the wrestling team who was assaulted by 





3801-08 (1982 & Supp. III 1985). Chapter I authorizes the Secretary of Education to 
provide financial assistance to state and local educational agencies or to make other 
arrangements for the delivery of remedial services to eligible private school children. 

148. Pulido v. Bennett, 860 F.2d 296, 298 (8th Cir. 1988). 

149. ‘‘It shall be unlawful for an employer—(1) to fail or refuse to hire or to discharge 
any individual or otherwise discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, because of such indi- 
vidual’s age.’’ 29 U.S.C. § 623 (1985). 

150. Soriano v. Xavier Univ. Corp., 687 F. Supp. 1188, 1189 (S.D. Ohio 1988). 

151. 692 F. Supp. 1464 (N.D.N.Y. 1988). For more on this case, see text accompa- 
nying notes 230-32, infra. 

152. Id. at 1469. 

153. Id. (Cf. Marilyn S. v. City of New York, 134 A.D.2d 583, 521 N.Y.S.2d 485 
(2d Dept. 1987)). 

154. Id. (citing Schrempf v. New York, 66 N.Y.2d 289, 294, 496 N.Y.S.2d 973, 976, 
487 N.E.2d 883, 886 (1985)). 

155. 202 Cal. App. 3d 1448, 249 Cal. Rptr. 688 (1988). 
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a non-student in an unsupervised restroom of the high school. Alle- 
gations that the school district and its employees knew or should have 
known that members of the wrestling team changed clothes in an 
unsupervised restroom before practice, that the unsupervised restroom 
was unsafe and that attacks were likely to occur sufficiently charged 
that the injuries to the student-wrestler were reasonably foreseeable 
in the absence of supervision or warning.‘ The student had no 
obligation to plead that prior acts of violence had occurred in the 
restroom.” School authorities who know of threats of violence which 
they believe to be well-founded may not refrain from taking reasonable 
preventive measures simply because violence has yet to occur.'™ 

In Burch v. University of Kansas,’ the Kansas Supreme Court 
analyzed the common-passageway doctrine in the context of a dor- 
mitory setting to determine whether the University of Kansas owed a 
duty of reasonable care to a student and her invited guests. In Burch, 
an individual sued the University of Kansas for injuries suffered when 
she fell in an unlit stairway of a University residence hall while 
visiting a resident. The Supreme Court of Kansas held that even though 
the housing contract between the student and the University was not 
technically a lease in the traditional sense, the University owed a 
duty to the resident students and their invited guests to exercise 
reasonable care in keeping the common areas of the residence hall in 
a reasonably safe condition.*© 

Graham v. Montana State University*** considered whether a uni- 
versity must exercise reasonable care when supervising minors invited 
upon its premises for summer programs. In Graham, the plaintiff, 
Kimberly Graham, a sixteen-year-old high school student who was 
attending Montana State University’s summer program,’ was seri- 
ously injured when a motorcycle upon which she was a passenger hit 
an embankment.'* Both she and the driver were intoxicated at the 
time of the accident.‘** Graham sued, among others, Montana State 





156. Id. at 1459-60, 249 Cal. Rptr. at 694-95. 

157. Id. at 1460, 249 Cal. Rptr. at 694. 

158. Id. The California Court of Appeals also held that the constitutional provision 
giving the students and staff of public schools the right to attend safe, secure and 
peaceful campuses was not self-executing so as to provide the right to sue for damages. 
Id. at 1455-58, 249 Cal. Rptr. at 691-93. The relevant portion provides: ‘‘Right to Safe 
Schools. All students and staff of public primary, elementary, junior high and senior 
high schools have the inalienable right to attend campuses which are safe, secure and 
peaceful.’’ Cat. Const. art.1, § 28, Subd. (c) (1988). 

159. 756 P.2d 431 (Kan. 1988). 

160. 756 P.2d at 437-38. 

161. 767 P.2d 301 (Mont. 1988). 

162. Graham participated in the Minority Apprenticeship Program at Montana State 
University during the summer of 1984. This program was designed to encourage high 
school minority students to pursue careers in the sciences. Id. at 302. 

163. Id. 

164. Id. at 302, 304. 
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University, alleging that its negligence in failing properly to supervise 
her caused her injuries.** 

The court held that, because Graham was a juvenile, when the 
University undertook to have her live on its campus and to supervise 
her while she attended its summer program, it assumed a custodial 
role similar to that imposed on a high school.*® ‘‘Once [the University] 
assumed that role, it was charged with exercising reasonable care in 
supervising . . . [the program’s] participants.’’'® 

Heger v. Trustees of Indiana University’ concerned whether Indi- 
ana University properly discharged a duty owed to one of its students. 
In Heger, the plaintiff, a student at the University, was struck by a 
car after leaving a bus operated by the University.’ The plaintiff had 
exited the rear door of the bus onto an area of grass, walked to the 
back of the bus and stepped into the street.’ The plaintiff alleged 
that the University had failed in its duty to provide passengers a safe 
place to alight. Summary judgment was granted for the defendant and 
the plaintiff appealed.’”: The appellate court noted that as a common 
carrier the University had a duty to exercise reasonable care to insure 
the safety of passengers.’”? The court noted further that the plaintiff 
had safely exited the bus and had walked some distance before turning 
to cross the street.’”? The University had thus satisfied its duty of 
providing a safe place to alight and that duty ceased when the plaintiff 
was safely out the door.’” 

In Donnell v. California Western School of Law,’”5 and Poerio v. 
State,” courts enumerated situations in which universities do not 
owe a duty of reasonable care to their students. In Donnell, a student 
who was assaulted on a dark city sidewalk adjoining California West- 
ern School of Law brought action against the School, a security guard, 
and an employee. The student claimed that although the School was 
aware that criminal activity occurred in the area, it negligently failed 
to provide sufficient lighting and security.‘””7 The appellate court 





165. Id. at 302. 

166. Id. at 304. 

167. Id. Though the court found that Montana State University owed Graham a duty 
to exercise reasonable care in supervising her, Graham’s cause of action failed because 
her intoxication was not the proximate cause of her injuries. Id. The court found that 
the intervening cause of the motorcycle driver’s negligence was the proximate cause 
of her injuries. Id. 

168. 526 N.E.2d 1041 (Ind. App. 1 Dist. 1988). 

169. Id. at 1042. 

170. Id. The driver of the car which struck the plaintiff was apparently unrelated to 
the university. Id. 

171. Id. 

172. Id. at 1042-43. 

173. Id. at 1044. 

174. Id. 

175. 200 Cal. App. 3d 715, 246 Cal. Rptr. 199 (1988). 

176. 534 N.Y.S.2d 459 (N.Y. App. Div. 1988). 

177. 200 Cal. App. 3d at 718, 246 Cal. Rptr. at 200. 
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affirmed the summary judgment granted in favor of the School.’ 
First, since ‘‘[m]ature students are generally considered business in- 
vitees,’’!”° the court refused to apply legal principles arising out of a 
school’s relationship with minor students.**° Accordingly, the court 
found that the School had no duty to insure the safety of its adult 
students once they have left the School’s premises.*** 

Next, in addressing the duty of a landholder to its invitees, the 
court concluded that ‘‘’a defendant cannot be held liable for the 
defective or dangerous condition of property which it [does] not own, 
possess, or control.’’’'*? The city owned the sidewalk, and the plaintiff 
failed to present any evidence that the School even had a right to 
control or manage it. 

In Poerio, the plaintiff was injured when he struck his head on a 
steel beam while riding his bicycle beneath the press box at the 
stadium of State University College at Cortland, New York.’ The 
plaintiff claimed that the college failed to give adequate notice of the 
five-foot-high beam.**> The court rejected his claim. The court found 
that it was not foreseeable that anyone would travel beneath the 
structure in the direction the plaintiff followed. Furthermore, the 
court noted that the danger in the plaintiff’s path was clear and the 
college therefore had no duty to warn.’®’ 

Other significant negligence cases included Chen v. Georgetown 
University,’®* Russell v. Board of Regents of the University of Ne- 





178. Id. at 719, 246 Cal. Rptr. at 200. 

179. Id. at 719, 246 Cal. Rptr. at 201 (citing Peterson v. San Francisco Community 
College Dist., 36 Cal. 2d 799, 806 n.3, 808-09, 685 P.2d 1193, 1196 n.3, 1198, 205 
Cal. Rptr. 842, 845 n.3, 847 (1984); Satariano v. Sleight, 54 Cal. App. 2d 278, 283, 
129 P.2d 35 (1942)). 

180. Id. (citing Hoyem v. Manhattan Beach City School Dist., 22 Cal. 3d 508, 513, 
585 P.2d 851, 150 Cal. Rptr. 1 (1978); Raymond v. Paradise Unified School Dist., 218 
Cal. App. 2d 1, 10, 31 Cal. Rptr. 847 (1963); Satariano v. Sleight, 54 Cal. App. 2d 
278, 283-84, 129 P.2d 35 (1942)). 

181. Id. 

182. Id. at 720, 246 Cal. Rptr. at 201 (quoting Issacs v. Huntington Memorial Hosp., 
38 Cal. 3d 112, 134, 695 P.2d 653, 211 Cal. Rptr. 356 (1985)). The court declined to 
accept the plaintiff’s argument that the School had a duty to protect him on adjoining 
property which, although not owned by the School, the School could influence with 
lights or exterior monitors. This would be an overly expansive view of the principle 
of control. Id. at 720-21, 246 Cal. Rptr. at 201-02. In addition, the School did not 
affirmatively create a dangerous condition on the sidewalk, nor was the sidewalk built 
or modified for the School’s benefit. Id. at 721, 246 Cal. Rptr. at 202. 

183. Id. at 726, 246 Cal Rptr. at 205. 

184. 144 A.D.2d at 129-30, 534 N.Y.S.2d at 460. 

185. Id. 

186. The path beneath the press box traveled from west to east, avoiding the area 
where the plaintiff was injured. The plaintiff was riding south to north when the 
accident occurred. Id. at 130, 534 N.Y.S.2d at 461. 

187. Id. 

188. 685 F. Supp. 83 (S.D.N.Y.), aff'd, 863 F.2d 45 (2d Cir. 1988). 
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braska,**® Jefferis v. Commonwealth,’® and Eichhorn v. Lamphere 
School District.*! In Chen, Georgetown University and a Thai relief 
organization co-sponsored a medical assistance program at a refugee 
camp in Thailand.’ The plaintiff, a volunteer worker in the program, 
was injured in Thailand when a van carrying her to a refugee camp 
overturned.’*? She sued the university on the theory that it was 
engaged in a joint enterprise with the Thai relief agency and vicari- 
ously liable for the negligence of the agency’s driver. 

Summary judgment was granted in favor of the defendant. New 
York law required the plaintiff to show that the defendant had some 
measure of control over the injury-causing activity in order to establish 
a joint enterprise in a not-for-profit activity.1%° Because the plaintiff 
could not show that anyone other than the Thai relief agency con- 
trolled the van or its driver, the defendant could not be vicariously 
liable.1%° 

In Russell, the Nebraska Supreme Court ruled in favor of a student 
who fractured his ankle by falling on a patch of ice on a University 
parking lot.*”” The court held that the evidence supported the trial 
court’s findings that the University was negligent in placing a pile of 
snow where normal temperature changes would cause ice to form, 
creating a dangerous condition.’ Furthermore, the trial court was 
not clearly wrong in concluding that the plaintiff, whose efforts to 
avoid an approaching vehicle may have served to detract from his 
scrutiny of the area, used ordinary care, and that the danger was not 
obvious.’ 

In Jefferis, a minor, injured after consuming liquor at a party hosted 
by a chapter of the Theta Chi Fraternity, brought a negligence action 
against, among others, the National Chapter of the Fraternity. He 
claimed that the fraternity was liable as a social host. The state 
appellate court reversed the summary judgment which had been granted 
in favor of the National Chapter. The court developed the following 
test of social-host liability in a situation involving an intoxicated 
minor: 


(1) the defendant must have intended to act in such a way so as 
to furnish, agree to furnish or promote the furnishing of 
alcohol to the minor, and 





189. 228 Neb. 518, 423 N.W.2d 126 (1988). 

190. 537 A.2d 355 (Pa. Super. Ct. 1988). 

191. 166 Mich. App. 527, 421 N.W.2d 230 (1988). 

192. 685 F. Supp. at 84-85. 

193. Id. at 85. 

194. Id. 

195. Id. at 85-86. 

196. Id. at 86-87. 

197. 228 Neb. at 519-22, 423 N.W.2d at 127-28. The student sued under the State 
Tort Claims Act, Nes. Rev. STAT. § 81-8,209 (1981 & Supp. 1984). 

198. 228 Neb. at 520, 423 N.W.2d at 128. 

199. Id. at 521, 423 N.W.2d at 128. 








1989] HIGHER EDUCATION AND THE COURTS: 1988 225 


(2) the defendant must have acted in a way which did furnish, 
agree to furnish, or promote the furnishing of alcohol to the 
minor, and 

(3) the defendant’s act must have been a substantial factor in the 


furnishing, agreement to furnish, or the promotion of alcohol 
to the minor.?° 


Accordingly, the proper question for the trial court was whether the 
National Fraternity ‘‘intentionally rendered substantial assistance to 
the minor appellant in his consumption of alcohol.’’?” 

In Eichhorn, the state court denied the claims of the survivors of a 
high-school student who died in a fall from a homecoming float. First, 
the school district was immune from all negligence claims, since its 
‘“‘decision regarding the type of supervision it would exercise over 
the float competition was made within the exercise of a governmental 
function.’’?°? Second, the high school principal, as a lower-level gov- 
ernmental employee, was immune from all negligence claims.” Third, 
the plaintiffs failed to state an intentional-nuisance claim against a 
reserve police officer who had escorted the float to the parade.” 
Finally, the evidence failed to demonstrate that the person appointed 
to supervise the float was responsible for overseeing its engineering, 
design, and construction. Rather, her function was to provide ‘‘moral 
support.’’2°5 

At the high school level, negligence law and organized athletics 
combined to give rise to cases worthy of higher education’s notice. 
In Jepper v. City of New Rochelle School District,?% the plaintiff 
alleged that his high-school lacrosse coach’s negligence had caused 
the plaintiff’s injuries.2°7 The plaintiff, a 130-pound junior and a 
member of the junior-varsity lacrosse squad,” suffered a broken arm 
going head-to-head in a practice drill with a 260-pound senior member 
of the varsity squad.?°° On appeal from a denial of summary judgment, 
the court concluded that a genuine issue of material fact existed 
concerning whether the coach was negligent in pairing the two stu- 





200. 537 A.2d at 358. 

201. Id. at 358-59. Judge Rowley, concurring and dissenting, offered an alternative 
standard. He suggested that ‘‘the test which should be applied to determine if a person 
or entity, other than the actual server or provider of alcohol to a minor, may be liable 
for serving the minor is whether or not the person or entity is in a master/servant or 
principal/agent relationship with the actual server.’’ Id. at 360. 

202. 166 Mich. App. at 538, 421 N.W.2d at 235. 

203. Id. at 540-41, 421 N.W.2d at 236. For more on immunity, see text accompanying 
notes 240-74, infra. 

204. Id. at 543-44, 421 N.W.2d at 237. 

205. Id. at 550, 421 N.W.2d at 240. 

206. 143 A.D.2d 133, 531 N.Y.S.2d 367 (N.Y. App. Div. 1988). 

207. Id., 531 N.Y.S.2d at 368. 

208. Id. at 134, 531 N.Y.S.2d at 368. 

209. Id. 
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dents for the drill.2*° The court also held that the plaintiff did not as 
a matter of law assume the risk of the injury: although his parents 
had signed a consent form, whether the plaintiff comprehended the 
risk he faced in joining the team presented a question of fact.?" 

A high school football player brought a personal injury action 
against the board of education and the city public-school athletic 
league, alleging negligence on the part of the coach and the principal 
in permitting him to play in a fatigued condition in a mismatched 
game.??2 The New York Supreme Court held that the school unreason- 
ably enhanced the risk of injury to the student.?1* The fact that the 
student participated voluntarily and did not complain of being tired 
did not defeat his claim; the student was understandably reluctant to 
refuse to participate for fear of the negative impact such refusal might 
have on his grade or standing.?* 


B. Other Torts 


With regard to other tortious conduct, an employee, alleging slan- 
der, sued Duke University and a co-employee.”** Slander per se in- 
volves an oral communication to a third person which amounts to: 
(1) accusations that the plaintiff committed a crime involving moral 
turpitude; (2) allegations that impeach the plaintiff in a trade, busi- 
ness, or profession; or (3) imputations that the plaintiff has a loathsome 
disease.”**° The Court of Appeals of North Carolina held that a co- 
employee’s statements indicating that plaintiff was a liar, was deceit- 
ful, was absolutely useless, did not have a Ph.D. and was a fraud, as 
made to a colleague of the employee, constituted slander per se.?” 
Such statements impeached him in his profession as a member of the 
Duke University faculty and as a research scientist.?" 





210. Id. 

211. Id. For a discussion of waivers in the context of athletics, see text accompanying 
notes 732-43, infra. 

212. Benitez v. New York City Bd. of Educ., 141 A.D.2d 457, 530 N.Y.S.2d 825 
(1988). 

213. Id. at 459, 530 N.Y.S.2d at 827. 

214. Id. ° 

215. Raymond U. v. Duke Univ., 371 S.E.2d 701 (N.C. App. 1988). The plaintiff 
also alleged malicious prosecution and libel, but presented insufficient evidence for 
these allegations to be submitted to the jury. Id. at 707-08. 

216. Id. at 709 (citing Morris v. Bruney, 78 N.C. App. 668, 338 S.E.2d 561 (1986)). 

217. Id. For more on defamation, see St. Paul Mercury Ins. Co. v. Duke Univ., 849 
F.2d 133 (4th Cir. 1988), holding that an insurance policy which provided for indem- 
nification of punitive damages awarded against a university did not contravene the 
public policy of North Carolina and that sections of the policy providing for coverage 
of awards against fellow employees for bodily injury did not cover damages for libel 
and slander. 

218. 371 S.E.2d at 709. 
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In St. Clair v. Trustees of Boston University,?*® a former Boston 
University employee brought action against the University for slander 
and interference with advantageous relations.??° The University mis- 
takenly paid the plaintiff for two months while he was on vacation 
and not expecting to be paid. Although he promptly returned one of 
the checks (the August check), which was handed to him upon his 
return, he was unaware that his mother had endorsed and deposited 
into his bank account the other one (the July check), which had been 
mailed to his parents’ address. Although he attempted to explain the 
situation to his superiors, he subsequently received a termination 
letter which noted his failure to report the July check.?21 A prospective 
employer who contacted the plaintiff’s former superior for a reference 
was informed of the plaintiff’s ‘‘problem of ‘dishonesty concerning 
money’’’ and did not hire the plaintiff.??2 

The court found applicable a Massachusetts law??? limiting to $20,000 
the liability of a charitable organization for a cause of action based in 
tort, thereby rejecting the plaintiff’s contention that the statute applied 
only to torts based on negligence.?** In addition, since the $20,000 
award could stand solely on the charge of intentional interference 
with advantageous relations, it was unnecessary for the court to 
address the slander issue.??5 

In Brandt v. Board of Cooperative Educational Services,??* the Sec- 


ond Circuit held that a former public school teacher was not entitled 
to damages in a section 1983 action based on the presence of allegedly 
false and defamatory charges in his personnel file. The teacher failed 
to show that a protected liberty interest had been violated since the 
information in the file was removed and never publicly disclosed.””’ 
Furthermore, no likelihood of future disclosure existed which would 
preclude future job opportunities.?”° 


IV. INSTITUTIONAL CONTRACTS229 


In Nieswand v. Cornell,?*° the parents of a student shot in her 
dormitory by a disappointed suitor of her roommate brought, inter 





219. 25 Mass. App. Ct. 662, 521 N.E.2d 1044, review denied, 402 Mass. 1104, 524 
N.E.2d 400 (1988). 

220. Id. at 662, 521 N.E.2d at 1044. 

221. Id. at 663-64, 521 N.E.2d at 1045-46. 

222. Id. at 664, 521 N.E.2d at 1046. 

223. Mass. ANN. Laws ch. 231, § 85K (Law. Co-op. 1986). 

224. 25 Mass. App. Ct. at 666, 521 N.E.2d at 1047. 

225. Id. at 670-71, 521 N.E.2d at 1049. 

226. 845 F.2d 416 (2d Cir. 1988). 

227. Id. at 418. 

228. Id. (For an earlier proceeding, see 820 F.2d 41 (2d Cir. 1987)). 

229. For cases involving the employment contract, see text accompanying notes 422- 
57, supra. 

230. 692 F. Supp. 1464 (N.D.N.Y. 1988). For more on this case, see text accompa- 
nying notes 151-54, supra. 
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alia, a breach-of-contract claim against Cornell University. According 
to the court, a series of documents, brochures, leaflets, and pamphlets 
governing dormitory security, sent by Cornell to prospective students 
accepted for enrollment, created an implied contract between the 
student living in the dormitory and Cornell.?*: In these documents, 
Cornell assured that each dormitory building would be locked each 
night and periodic security programs would be offered. It also stated 
the students would be obligated to maintain security. Accordingly, 
the court found a genuine issue of material fact as to whether Cornell 
breached this contract and denied Cornell’s motion for summary 
judgment.?*? 

The right of a university to establish bidding procedures for the use 
of its facilities by outside groups was considered in Ferguson v. 
Greater Pocatello Chamber of Commerce, Inc.?33 In Ferguson, the 
plaintiffs produced trade shows annually between 1979 and 1983 in 
the Minidome, a covered stadium on the campus of Idaho State 
University (ISU). In 1983, ISU changed its bidding procedures for 
leasing the Minidome for trade shows.?** As a result of the changes 
competitors of the plaintiffs were awarded the right to produce the 
1984 trade show and a renewable lease for trade shows in the next 
five years.”*> The plaintiffs sued, alleging that the agreement between 
ISU and the competing trade show producers violated Sections 1 and 


2 of the Sherman Anti-Trust Act.?*° The district court granted the 
defendants’ motion for summary judgment.?°” 

On appeal, the Ninth Circuit found that the plaintiffs failed to 
establish a violation of the Anti-Trust Act. Specifically, the plaintiffs 
failed to show a conspiracy between ISU and the competing producers 





231. Id. at 1470-71 (see, e.g., Vought v. Teachers College, Columbia Univ., 127 
A.D.2d 654, 511 N.Y.S.2d 880 (2d Dept. 1987); New York v. Fenton, 68 A.D.2d 951, 
414 N.Y.S.2d 58 (3d Dept. 1979); Eaen v. Board of Trustees of State Univ. of New 
York, 49 A.D.2d 277, 374 N.Y.S.2d 686 (2d Dept. 1975); Carr v. St. John’s Univ., New 
York, 17 A.D.2d 632, 231 N.Y.S.2d 410 (2d Dept.), aff’d, 12 N.Y.2d 802, 235 N.Y.S.2d 
834, 187 N.E.2d 18 (1962)). 

232. Id. 

233. 848 F.2d 976 (9th Cir. 1988). The Court of Appeals for the Ninth Circuit noted 
at the outset that the plaintiffs had not clearly established the interstate-commerce 
element essential to federal subject-matter jurisdiction in such a case. Nonetheless, the 
court addressed the merits of the case because the commerce allegations were neither 
‘‘immaterial’’ nor ‘‘wholly insubstantial.’’ Id. at 980. The court relied on Bell v. Hood, 
327 U.S. 678, 681-83 (1945), which held that when a substantive allegation has 
jurisdictional consequences, dismissal for lack of jurisdiction is proper only when the 
allegation is immaterial or wholly insubstantial. The dissent in Ferguson maintained 
that the Court of Appeals lacked jurisdiction in the case because the district court had 
not properly considered whether interstate commerce was affected. Id. at 985. 

234. Id. at 979. 

235. Id. 

236. 15 U.S.C. § 142 (1982). 

237. 647 F. Supp. 190 (D. Idaho 1985). 
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or an unreasonable restraint on trade.?** The plaintiffs also failed to 
show that ISU was a monopolist in control of an essential facility and 
that it had failed to make the facility available to competitors.?*° 


V. IMMUNITIES 
A. Eleventh Amendment Immunity 


In BV Engineering v. University of California, Los Angeles, BV 
Engineering, a computer-software manufacturer, brought a copyright 
infringement action against the University of California, Los An- 
geles.2*° The University had purchased from BV single copies of seven 
computer programs and made three copies of each program as well 
as ten copies of the user manuals for each program.”*’ The court held 
that the eleventh amendment?*?, which bars federal suits against a 
state,?*? barred the action because the University was an instrumen- 
tality of the State of California.2** The court rejected the plaintiff’s 





238. 848 F.2d at 981-82. ISU’s procedure in fact required competitive bids and would 
presumably take place at six-year intervals. Id. 

239. Id. at 983-84. Specifically the court found that ISU was not a competitor of the 
plaintiffs, the Minidome was not an essential facility, and, even if it was, ISU had 
made it available in compliance with the Anti-Trust Act. Id. 

240. 858 F.2d 1394, 1395 (9th Cir. 1988), cert. denied, 109 S. Ct. 1557 (1989). BV 
Engineering sued under section 501 of the Copyright Act of 1976, 17 U.S.C. § 501 
(1982). 

241. 858 F.2d at 1395. 

242. ‘‘The Judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United States 
by Citizens of another State, or by citizens or Subjects of any foreign State.’’ U.S. 
Const. amend. XI. 

‘‘Although the amendment does not by its terms prohibit an action against a state 
by one of the state’s own citizens, the Supreme Court has recognized such a prohibi- 
tion.’’ BV Engineering, 858 F.2d at 1395 (citing Welch v. State Dep’t of Highways & 
Public Transp., 483 U.S. 468, , 107 S. Ct. 2941, 2945 (1987)). See Shannon v. 
Bepko, 684 F. Supp. 1465, 1469 (S.D. Ind. 1988). 

243. The eleventh amendment does not prohibit suits against political subdivisions 
such as counties or towns. Shannon v. Bepko, 684 F. Supp. at 1470. 

244. BV Engineering, 858 F.2d at 1395, 1400. 

For other recent cases considering eleventh amendment immunity in the context of 
state educational institutions, see Mitchell v. Los Angeles Community College District, 
861 F.2d 198, 201-02 (9th Cir. 1988) (college district and its employees sued in their 
official capacities had eleventh-amendment immunity with regard to a variety of civil- 
rights actions brought by a black candidate for a deanship); Everhart v. University of 
Mississippi, 695 F. Supp. 883 (S.D. Miss. 1988) (a student injured in an elevator in 
his dormitory could not claim the benefit of the state’s contractual waiver of eleventh- 
amendment immunity by claiming to be a third-party beneficiary to the contract between 
the university and the elevator manufacturer); Boles v. Gibbons, 694 F. Supp. 849 
(M.D. Fla. 1988) (a state-university professor, sued individually, was immune from 
suit for assigning reading containing profane language because the state was the real 
party in interest and the assignment was made in the scope of the professor’s employ- 
ment); Houghton v. Bd. of Regents of Univ. of Washington, 691 F. Supp. 800, 804 
(S.D.N.Y. 1988) (personal injury action against University of Washington barred because 
any recovery would be satisfied from state funds); and Shannon v. Bepko, 684 F. Supp. 
1465 (S.D. Ind. 1988). 
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claim that California had subjected itself to federal copyright law.?*° 
The court held that absent an express waiver of eleventh amendment 
rights the state did not consent to suit under the federal law.?** The 
court also rejected the plaintiff’s argument that Congress intended to 
abolish eleventh-amendment immunity in copyright actions: under the 
United States Supreme Court’s holding in Atascadero State Hospital 
v. Scanlon,”*”? such intent must appear in ‘‘clear and unmistakable 
statutory language.’’?** 

Eleventh-amendment immunity bars federal suits for damages. It 
does not preclude injunctive relief,?*° claims for reinstatement, or 
claims for attorneys’ fees.?°° 


B. Qualified Immunity of Individuals Sued for Violations of 
Federal Constitutional or Statutory Rights 


A federal suit for damages against state officials in their official 
capacities is itself a suit against the state. Accordingly, such a suit is 
barred by the eleventh amendment.?*' Suits against such officials in 
their individual capacities, however, are not suits against the state 
and therefore are not barred by the eleventh amendment. 

Defendants sued in their individual capacities for alleged violations 
of constitutional rights may interpose a defense of qualified immu- 


nity.?5* Qualified immunity, when it applies, provides not only a 
defense from liability, but an immunity from the trial process itself.?54 
The standard governing its applicability, an objective one, asks whether 





245. Id. at 1396. BV Engineering and amici curiae argued that a state statute 
obligating the state to pay royalties on copyrights amounted to consent to be sued 
under the copyright laws. (The parties also argued that California’s waiver of immunity 
in tort actions constituted a waiver of sovereign immunity). Id. 

246. Id. 

247. 473 U.S. 234, 105 S. Ct. 3142 (1985). 

248. 858 F.2d at 1399. The court found BV Engineering’s arguments compelling, 
but felt bound by the requirement of express language for a waiver to be effective. 
“‘We recognize our holding will allow states to violate federal copyright laws with 
virtual impunity. It is for Congress, however, to remedy this problem.’’ Id. at 1400. 

See generally Swan, The Eleventh Amendment Revisited: Suits Against State Gov- 
ernment Entities and their Employees in Federal Courts, 14 J.C.U.L. 1, (1987). 

249. See Ezzell v. Bd. of Regents of Univ. System of Georgia, 838 F.2d 1569, 1571 
(11th Cir. 1988). 

250. Shannon v. Bepko, 684 F. Supp. at 1476. 

251. Papasan v. Allain, 478 U.S. 265, 278, 106 S. Ct. 2932, 2940 (1986); Kentucky 
v. Graham, 473 U.S. 159, 165-66, 105 S. Ct. 3099, 3105-06 (1985); Shannon v. Bepko, 
684 F. Supp. at 1473. Cf. Will v. Mich. Dept. of State Police, 109 S. Ct. 2304 (1989). 

252. Papasan, 478 U.S. at 276-77, 106 S. Ct. at 2939; Scheuer v. Rhodes, 416 U.S. 
232, 237-38, 94 S. Ct. 1683, 1686-87 (1974). 

253. Kentucky v. Graham, 473 U.S. 159, 166-68, 105 S. Ct. 3099, 3105-06. If the 
state is the real party in interest, the eleventh amendment will bar even a suit brought 
against an individually-named public employee. Boles v. Gibbons, 694 F. Supp. 849, 
850 (M.D. Fla. 1988). 

254. Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806, 2816 (1985). 
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the defendant violated ‘‘‘clearly established statutory or constitutional 
rights of which a reasonable person would have known.’’’?5* 

Accordingly, in Garvie v. Jackson,?** the Sixth Circuit held that the 
Provost and a former Dean of the College of Liberal Arts at the 
University of Tennessee were entitled to qualified immunity with 
regard to the removal of a University department head since they 
reasonably could have concluded that their action did not violate the 
department head’s first-?5’ or fourteenth-amendment rights.?** So, too, 
in Akins v. Board of Governors of State Colleges and Universities,?*° 
the doctrine of qualified immunity protected officials at a state-spon- 
sored nursing school from damages since a ‘‘substantive due process- 
based right to continued enrollment in a state-sponsored academic 
program was not clearly established’’ at the time of the complaint.” 
On the other hand, in Suarez v. Illinois Valley Community College,?* 
a federal district court held that college officials sued for discharging 
a pregnant women were not entitled to qualified immunity; at the 
time of the discharge, it was clearly established that discrimination 
against pregnant women violated the law.” 

In Mahoney v. Hankin,?®* the Second Circuit held that a college 
President could not appeal the district court’s decision denying him 
the defense of qualified immunity, since resolution of the defense 
involved questions of both law and fact, and the denial was not a 





255. Garvie v. Jackson, 845 F.2d 647, 649 (6th Cir. 1988) (citing, inter alia, Harlow 
v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738 (1982)). 

256. 845 F.2d 647 (6th Cir, 1988). 

257. For more on the first amendment aspect of Garvie, see note 98, supra. 

258. The administrators, the court said, could reasonably have concluded that the 
department head could be removed without cause and that he had no property interest 
in his position. 845 F.2d at 652. 

See also Nesmeth Through Nesmeth v. Grimsley, 702 F. Supp. 122 (D.S.C. 1988), 
in which a black cadet at the Citadel sued college officials and the white cadets who 
allegedly entered his room dressed in sheets and towels resembling Ku Klux Klan 
robes. The United States District Court held the college officials entitled to qualified 
immunity. Id. at 124-25. The cadet failed to establish that a reasonable person ‘‘should 
have known’”’ that the punishments administered to cadets for violating college rules 
prior to the incident were insufficient to protect his constitutional rights. Id. (citing 
Anderson v. Creighton, 483 U.S. 635, 107 S. Ct. 3034 (1987)); and Hernandez Acevedo 
v. Aponte Roque, 684 F. Supp. 18 (D.P.R. 1988), in which the district court found 
that the Secretary and Assistant Secretary for Personnel of the Puerto Rico Department 
of Education were entitled to qualified immunity from damages against them in their 
personal capacities. Id. at 20 (citing Anderson v. Creighton, 483 U.S. 635, 107 S. Ct. 
3034 (1987); Cheveras Pacheco v. Rivera Gonzalez, 809 F.2d 125, 128 (1st Cir. 1987)). 
It was not ‘‘clearly established’ that the defendants would violate any law when they 
dismissed the plaintiffs, who were employees of the Department. Id. 

259. 840 F.2d 1371 (7th Cir. 1988). 

260. Id. at 1376-77. 

261. 688 F. Supp. 376 (N.D. Ill. 1988). 

262. Id. at 385. 

263. 844 F.2d 64 (2d Cir. 1988). 
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final order.?** A factual question remained: did the President, by 
attempting to silence a professor with threats of disciplinary action, 
seek to ensure the integrity of a professor’s class or to ‘‘prevent [the 
professor] from expressing views with which the administration dis- 
agreed,’’ thereby violating his rights to free speech, academic freedom, 
and procedural due process??® 


C. Other Immunities 


Public employees may enjoy immunity under state law, as well. In 
Sorey v. Kellett,?°* Eric Sorey, a scholarship football player at the 
University of Southern Mississippi, died shortly after collapsing on 
the practice field in August, 1986. Sorey’s mother brought suit against 
the football coach, the trainer and the team physician.?*” The Court 
of Appeals for the Fifth Circuit, reviewing claims under state law, 
held that since the trainer and the team physician were performing 
discretionary functions in treating Sorey, they were entitled to qual- 
ified immunity.?** The coach was also qualifiedly immune because 
the suit against him was based solely upon his general authority over 
the program.?® 

In Eichhorn v. Lamphere School District,?”° a state court denied the 
claims of the survivors of a high school student who died in a fall 
from a homecoming float. First, the school district was immune from 
all negligence claims, since its ‘‘decision regarding the type of su- 
pervision it would exercise over the float competition was made within 
the exercise of a governmental function.’’?”? Second, the high school 
principal, as a lower-level governmental employee, was immune from 
all negligence claims.?72 

In other cases, the Supreme Court of Virginia held that the doctrine 
of sovereign immunity protected from liability for damages a teacher 
sued by a student for injuries allegedly resulting from the teacher’s 
negligence in the supervision of a physical-education class;?”* and a 
North Carolina appellate court concluded that the same doctrine barred 
a state-university police officer’s suit for damages, challenging her 
dismissal for failure to submit to a polygraph examination, against 





264. Id. at 68-69. See Mitchell v. Forsyth, 472 U.S. 511, 530, 105 S. Ct. 2806, 2817 
(1985) (‘‘[A] district court’s denial of a claim of qualified immunity, to the extent that 
it turns on an issue of Jaw, is an appealable ‘final decision’ within the meaning of 28 
U.S.C. § 1291[,] notwithstanding the absence of a final judgment.’’). 

265. 844 F.2d at 68. 

266. 849 F.2d 960 (5th Cir. 1988). 

267. Id. at 961. 

268. Id. at 963-64. 

269. Id. at 964. 

270. 421 N.W.2d 230 (Mich. App. 1988). 

271. Id. at 235. 

272. Id. at 236. 

273. Lentz v. Monis, 372 S.E.2d 608, 610-11 (Va. 1988). 
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either the university or its officials acting in their official capacities.?” 


VI. JUDICIAL NEUTRALITY 


John Liljeberg wished to construct and operate a hospital in Kenner, 
Louisiana.””> He formed a corporation, St. Jude Hospital of Kenner, 
Louisiana (St. Jude), and began separate negotiations with the respon- 
dent’s corporate predecessor, Hospital Affiliates International (HAI), 
and Loyola University.” The petitioner discussed plans to purchase 
a hospital site from Loyola. As part of the plan, Liljeberg promised 
to have re-zoned an adjacent parcel of land owned by Loyola. That 
re-zoning would result in a substantial increase in the value of Loyola’s 
land.?7’ 

The negotiations with HAI yielded a preliminary agreement under 
which HAI would purchase a different parcel of land and build a 
hospital on it. In exchange, Liljeberg would transfer ownership of St. 
Jude to HAI. St. Jude held the certificate of need necessary for the 
construction and operation of the hospital. A dispute arose between 
Liljeberg and HAI over the ownership of St. Jude, and HAI, to resolve 
the controversy, filed a complaint for declaratory judgment.?”* Shortly 
before the complaint was filed, Liljeberg re-opened negotiations with 
Loyola.” 

The case was tried before Judge Robert Collins of the District Court 
for the Eastern District of Louisiana. Prior to and throughout the 
litigation Judge Collins was a trustee of Loyola University.?® After 
crediting Liljeberg’s version of several disputed oral conversations, 
Judge Collins ruled for Liljeberg.?** Shortly after Judge Collins’ ruling, 
Loyola agreed to sell Liljeberg the hospital site and Liljeberg agreed 
to have the adjoining parcel re-zoned.?*? Indeed, the contract was 
made contingent upon the University’s property being re-zoned.* 

When HAI learned of Judge Collins’ position on the Loyola Board, 
it moved to vacate the judgment on the grounds that Judge Collins 
was disqualified from hearing the case.?** The United States Supreme 





274. Truesdale v. Univ. of North Carolina, 371 S.E.2d 503 (N.C. App. 1988). For 
more on governmental immunity, see McCloskey v. Abington School Dist., 539 A.2d 
946 (Pa. Commw. Ct. 1988), in which the Commonwealth Court of Pennsylvania refused 
to apply the ‘‘real estate’’ exception to a statutory grant of governmental immunity 
when a high-school student’s injuries, incurred during ‘‘gym’’ class, resulted from his 
own action. 

275. Liljeberg v. Health Services Acquisition Corp., 108 S. Ct. 2194, 2198 (1988). 

276. Id. at 2198-99. 

277. Id. at 2198. 

278. . at 2199. 

279. . at 2200. 

280. Id. 

281. Id. at 2199-2200. 

282. Id. at 2200-01. 

283. Id. at 2201. 

284. Id. at 2197. 
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Court held that Judge Collins did not have actual knowledge of 
Loyola’s interest in the litigation before he issued his decision. How- 
ever, Judge Collins found out about the University’s interest very 
shortly afterwards.”*> At that time Judge Collins was obligated to vacate 
the judgment and recuse himself.?*° The Court emphasized that section 
455(a) of the Judicial Code”*’ aims to eliminate even the appearance 
of impropriety.?® A judge’s actual knowledge of the facts causing 
such an appearance is not required for a violation of the provision.?® 
While section 455(a) does not require a judge to disqualify himself 
before he knows of the evidence of impropriety, once it is brought to 
his attention, he must disqualify himself.2°° The Court also held that 
the particular facts of this case made appropriate the vacation of the 
judgment under Federal Rule of Civil Procedure 60(b)(6).?% 

In Easley v. University of Michigan Board of Regents? the plaintiff 
filed a variety of claims against the University of Michigan Law School 
after he was expelled before receiving his degree.”®* Before trial the 
plaintiff moved to disqualify the district-court judge based upon the 
judge’s associations with the Law School.” The plaintiff based the 
claim on the fact that the judge had graduated from the Law School, 
as had one of his sons, and that the judge was an active member of 
several committees affiliated with the University and the Law School.?% 


The Sixth Circuit remanded the case for an evidentiary hearing. First, 
it requested further evidence regarding the judge’s affiliation with the 
Law School and its faculty.2** Second, it requested a further exami- 
nation of the judge’s membership on the Law School’s Committee of 
Visitors?” during the time the disciplinary action was being brought 





285. Id. at 2201. 

286. Id. at 2205. 

287. 28 U.S.C. § 455(a) (1982). 

288. 106 S. Ct. at 2202. 

289. Id. 

290. Id. In dissent, Chief Justice Rehnquist contended that the majority opinion 
requires a judge to disqualify himself based upon facts ‘‘he should have known.”’ In 
the Chief Justice’s view such a standard ‘‘posit[s] a conundrum which is not deci- 
pherable by ordinary mortals.’’ He also disagreed with the application of Federal Rule 
of Civil Procedure 60(b)(6) to vacate the judgment in the case. Id. at 2207-09 (dissenting 
opinion). 

291. Id. at 2204. 

292. 853 F.2d 1351 (6th Cir. 1988). 

293. Id. at 1353. The plaintiff had been suspended from the Law School for plagia- 
rism. He brought an eight-count claim against the Law School alleging various civil- 
rights and common-law violations. Id. at 1353-54. 

294. Id. at 1354. The plaintiff also moved to remove the — because of ‘‘’his well 
publicized Negrophobia ... .’’’ The same charge was considered and dismissed in In 
Re City of Detroit, 828 F.2d 1160 (6th Cir. 1987), as it was in this case. 853 F.2d at 
1356. 

295. 853 F.2d at 1354, 1357. 

296. Id. at 1356. 

297. The Committee consists of alumni who meet annually to discuss the Law School 
and make non-binding suggestions for improvement. Id. at 1358. 
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against the plaintiff.2°* Specifically, the court sought a determination 
of whether, due to the judge’s membership on the Committee, he had 
actual or constructive knowledge of the actions against the plaintiff.?%° 


VII. ACCESS TO RECORDS AND MEETINGS 


A. Records—General?” 


Access to records provided the incentive for considerable litigation 
during the Review Year. In Stone v. University of Maryland,*™ the 
record of a civil-rights suit brought by a professor of medicine at a 
state university was ordered sealed by the federal trial court. The 
Fourth Circuit, reviewing that order, noted that the common-law 
presumption of access to judicial records and documents may be 
overcome if competing interests outweigh the interest in access. None- 
theless, access that is otherwise guaranteed by the first amendment 
may be denied only on the basis of a compelling governmental interest, 
and only if the denial is narrowly tailored to serve that interest.*° 

The Fourth Circuit held that the district court was required to 
determine the source of the right of access with respect to each 
document sealed, give the public notice of the request to seal and a 
reasonable opportunity to challenge it, and consider reasonable alter- 
natives.*°* The district court should have determined whether the 
sealed records came within coverage of a Maryland statute** making 
the records of a medicare-review proceeding undiscoverable or inad- 
missible in civil actions arising out of matters reviewed at that pro- 
ceeding.*°> The district court should also have (1) determined whether 
the right of access nevertheless outweighed the public policy ex- 
pressed in the statute; (2) afforded interested parties the opportunity 
to address such issues; (3) stated explicitly its conclusions; and (4) 
supported those conclusions with specific findings.*” 





298. Id. at 1357-58. 

299. Id. at 1358. 

300. See generally Cage, Battles Over State ‘‘Sunshine Laws’’ Are Heating Up As 
Public Colleges Are Pressed to Open Records, The Chron. of Higher Educ., July 12, 
1989, at A18, Col.1. 

301. Stone v. University of Maryland Medical System Corp., 855 F.2d 178 (4th Cir. 
1988). For a related proceeding, see id., 855 F.2d 167 (4th Cir. 1988), discussed at 
text accompanying notes 463-66, infra. 

302. Id. at 180 (citing Rushford v. The New Yorker Magazine, Inc., 846 F.2d 249, 
253 (4th Cir. 1988) (citing in turn Press-Enterprise Co. v. Superior Court, 464 U.S. 
501, 510, 104 S. Ct. 819, 824 (1984)). 

303. Id. at 180-81 (citing In re Knight Publishing Co., 743 F.2d 231 (4th Cir. 1984)). 

304. ‘‘Except as otherwise provided in this section, the proceedings, records, and 
files of a medical review committee are not discoverable and are not admissible in 
evidence in any civil action arising out of matters that are being reviewed and evaluated 
by the medical review committee.’’ Mp. (Health Occ.) CopE ANN. § 14-601(d) (1987 
Cum. Supp.). 

305. 855 F.2d at 181-82. 

306. Id. 
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B. Records—NCAA 


The desire to secure documents emanating from the National Col- 
legiate Athletic Association (NCAA) presented occasions for the media 
to seek the aid of federal courts. In Combined Communications Corp. 
of Oklahoma v. Boger,**’ the plainiiffs, a television station and a 
newspaper, sought to compel officials of Oklahoma State University 
(OSU) to release a Letter of Official Inquiry issued by the NCAA. 
The plaintiffs claimed that OSU’s refusal to release the letter violated 
their first-amendment right of access to a document held by a govern- 
ment official.*°° The defendants moved to dismiss the action for failure 
to state a claim upon which relief could be granted.*"° 

The federal district court noted that, as a general matter, the first 
amendment creates no special right of access for the news media.3" 
The court then analyzed the plaintiffs’ complaint in light of Press 
Enterprises Co. v. Superior Court of California,*!* in which the United 
States Supreme Court applied a ‘‘two-tiered analysis, asking: ‘[w]hether 
the place and process has historically been open to the press and the 
general public;’ and ‘[w]hether public access plays a significant pos- 
itive role in the functioning of the particular process in question.’’’*** 

The district court found no ‘“‘historical tradition of access’’ to in- 
formation of the type sought.*’* Furthermore, the court found no 
showing that such access would play a positive role in furthering the 
NCAA investigation.*** Accordingly, the plaintiffs had failed to state 
a first-amendment claim.*"® 

Another case involving NCAA documents focused not on the first 
amendment but on a state open-records statute. In Kneeland v. Na- 
tional Collegiate Athletic Association,*’” a much-litigated dispute,?** 
several reporters sued the National Collegiate Athletic Association 
(NCAA) and the Southwest Athletic Conference (SWC) to compel 





307. 689 F. Supp. 1065 (W.D. Okl. 1988). 

308. Id. 

309. Id. at 1066. The plaintiffs’ state-law claim under Oklahoma’s Open Records 
Act, Oka. Stat. ANN. tit. 51, § 24A (West 1988), was dismissed on eleventh-amendment 
grounds. Id. 

310. Id. 

311. Id. at 1067 (citing Houchins v. KQED, Inc., 438 U.S. 1 (1978)). 

312. 478 U.S. 1, 106 S. Ct. 2735 (1986). 

313. 689 F. Supp. at 1067 (quoting Press Enterprises, 478 U.S. at 8, 106 S. Ct. at 
2740). 

314. Id. at 1067-68. 

315. Id. 

316. Id. at 1068. 

317. 850 F.2d 224 (5th Cir. 1988), cert. denied, 109 S. Ct. 868 (1989). 

318. For prior proceedings in this case, see Kneeland v. NCAA, 650 F. Supp. 1047, 
650 F. Supp. 1064, 650 F. Supp. 1076 (W.D. Tex. 1986); 806 F.2d 1285 (5th Cir.), 
cert. denied sub nom. Southern Methodist Univ. v. Kneeland, 108 S. Ct. 72 (1987). 
For more on this case see Dutile, The Law of Higher Education and the Courts: 1987, 
15 J.C.U.L. 87, 110-11 (1988). 








1989] HIGHER EDUCATION AND THE COURTS: 1988 237 


disclosure of the results of an investigation into football recruiting at 
Southern Methodist University.**® The plaintiffs alleged that the NCAA 
and the SWC, as governmental bodies that received public funds, 
were subject to the Texas Open Records Act.*?° The district court 
agreed.*?? 

On appeal, the Fifth Circuit held that both the NCAA and the SWC 
received public funds. Citing Board of Regents of University of Okla- 
homa v. NCAA,??? the court pointed out that football television rights 
belonging to public schools belonged to the state and that revenue 
derived from selling those rights becomes state funds.*2* Because a 
percentage of such funds is collected by the NCAA from each member 
school, the court reasoned that the NCAA received public funds.*** 
Similarly, because the SWC receives a percentage of gate receipts and 
broadcast fees collected by member schools, such as the public Uni- 
versity of Texas, the court held that the SWC also received public 
funds.*25 

The Court of Appeals rejected, however, the finding that the NCAA 
and SWC were governmental bodies under Texas law.*?° The court 





319. 850 F.2d at 225. 

320. See Tex. Rev. Civ. Stat. ANN. art. 6252-17a (Vernon Supp. 1988). 

For more litigation involving the Texas Open Records Act, see Vandiver v. Star- 
Telegram, Inc., 756 S.W.2d 103 (Tex. App. 1988). In Vandiver, a newspaper filed a 
petition for a writ of mandamus to compel a university president to disclose information 
concerning the recruitment of a high-school athlete. The Texas Court of Appeals held 
that the information was presumed public under the Open Records Act. Id. at 105-06. 
The university president failed to show that the subject of the requested information 
was the student; therefore, the information was not exempted from disclosure under 
the Act’s exception, see Tex. Rev. Civ. Stat. ANN. art. 6252-17a, §§ 3(a)(1), 3(a)14, 
14(e), for student records at state, and federally-supported institutions. Even if disclo- 
sure of the information would interfere with the enforcement procedures of the NCAA, 
such interference would not preclude disclosure under the Open Records Act. 756 
S.W.2d at 107. 

_ 321. Id. See Kneeland v. NCAA, 650 F. Supp. 1047 (W.D. Tex. 1988). 

322. 546 F. Supp. 1276 (W.D. Okla. 1982), aff’d in part and remanded in part, 707 
F.2d 1147 (10th Cir. 1983), aff'd, 468 U.S. 85, 104 S. Ct. 2948 (1984). 

323. 850 F.2d at 227. 

324. Id. 

325. Id. at 227-28. 

326. A Texas Court of Appeals found Guif Regional Education Television Affiliation 
(GRETA) to be a public body for the purposes of the Texas Open Meetings Act. Gulf 
Regional Education Television Affiliation v. Univ. of Houston, 746 S.W.2d 803 (Tex. 
App. 1988). The Act applies if (1) the body is within the executive or legislative 
department of the state; (2) it is under the control of elected or appointed members; 
(3) the meeting at issue involves formal action or deliberation by a quorum of members; 
(4) the action or discussion involves public business or policy; and (5) the body controls 
or supervises that public business or policy. Id. at 809 (citing Op. Tex. Att’y Gen. No. 
H-772 (1976) (construing Tex. Rev. Civ. Stat. ANN. art. 6252-17 (Vernon Supp. 1988))). 

Applying the statute, the Texas court found that GRETA was an auxiliary enterprise 
of a state-supported university, which was part of the executive branch of the state. 
Second, a board of directors had been elected by the member schools. Third, the 
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noted that under Texas law an organization receiving public funds 
will be considered a governmental body unless it provides a specific 
and definite service in return for those funds.*?” The court, examining 
the functions of the NCAA, held that the services it provided were 
well-defined and were provided in measurable quantities in return for 
funds paid by public universities.*7* The court noted that the services 
provided by the SWC mirrored the services provided by the NCAA.°”9 
Accordingly, the court held that the two organizations were not 
required under the Texas statute to disclose the results of the inves- 
tigation.**° 


C. Records—Personnel 


Other plaintiffs sought personnel materials. In Dixon v. Rutgers, 
The State University of New Jersey,**1 the Supreme Court of New 
Jersey addressed the competing interests of a university in maintaining 





approval of at least one-half of the board was required for board action. Fourth, the 
board’s business concerned public education and involved the expenditure of public 
funds. Finally, the University exercised little control over GRETA, which operated 
educational programming. Since GRETA met the requirements of the statute, its action 
in hiring an attorney was not valid since it was not taken in a public meeting. 746 
S.W.2d at 809. . 

In Spadaro v. University of New Mexico Bd. of Regents, 759 P.2d 189 (N.M. 1988), 
the plaintiff sought to require the University of New Mexico Part-Time Student Em- 
ployment Office to release the complaints of two student, who had applied for a job 
the plaintiff had posted with the office. The Supreme Court of New Mexico held that 
the complaints were not subject to disclosure under the New Mexico Inspection of 
Public Records Act, N.M. Stat. ANN. § 14-2-1 (1978), because the complaints were not 
public records and because the plaintiff failed to show that the Student Employment 
Office was a public department. 

327. 850 F.2d at 228-29. 

328. Id. at 230. 

329. Id. at 231. 

330. Id. For more on state access-to-information legislation, see Bowie v. Evanston 
Community Consolidated School Dist. 65, 522 N.E.2d 669 (Ill. App. Ct. 1988), aff'd, 
128 Ill.2d 373, 538 N.E.2d 557 (1989), in which the Appellate Court of Illinois held 
that students’ standardized test scores, if properly masked and scrambled, were not 
exempt from disclosure under the state Freedom of Information Act, ILL. Rev. Start. 
ch. 116, para. 201 et seq. (Smith-Hurd 1985). 522 N.E.2d at 674. Moreover, the student 
names were not ‘‘inextricably intertwined’’ with other information to which the plain- 
tiffs were entitled, and, therefore, deletion of students’ names and sexes would neither 
result in invasion of privacy nor render the records worthless to the plaintiffs. Id. at 
676. Finally, compliance with the request for the scores and the requisite masking and 
scrambling were not unduly burdensome. Id. 

In part of a settlement of a lawsuit, the University of South Carolina has ‘‘agreed to 
publicly report verifiable results of drug tests involving the school’s student-athletes.’ 
South Carolina Agrees to Release Athletes’ Drug-Test Results, The NCAA News, June 
14, 1989, at 3, cols.1-5. 

‘‘A North Carolina Superior Court judge has ordered five state universities to open 
to public inspection the contracts of sports officials, saying the documents are part of 
the public record.’’ The Chron. of Higher Educ., Aug. 9, 1989, at A29, cols.1-2. 

331. 110 N.J. 432, 541 A.2d 1046 (1988). 
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the confidentiality of peer-review materials used in tenure and pro- 
motion decisions and of a faculty member in securing the materials 
to establish a prima-facie claim of sex discrimination under state 
law**? by demonstrating disparate treatment.*** The court concluded 
the plaintiff must be allowed to compare promotion packets to show 
that less qualified male faculty members received promotion and 
tenure and that the reasons offered for denying her tenure were not 
applied to others.3* 

The court declined to establish a qualified privilege to preclude 
discovery of the materials absent a showing of particularized need.** 
Although courts in other cases have found such a privilege in bal- 
ancing private interests in disclosure against public interests in con- 
fidentiality,*** the Dixon court found a need to ‘‘balance the public 
interest in maintaining a confidential peer review process that protects 
the university’s academic freedom against our State’s strong public 
interest favoring disclosure and eradication of discriminatory treat- 
ment in employment.’’**”? Accordingly, the court concluded that re- 
quiring the plaintiff to show a particularized need for the materials 
would be unduly burdensome.*** 

The court accommodated the University’s interest in minimizing 
the intrusion into the confidentiality of the materials. The court limited 
the access to those involved in the proceedings, and permitted the 
University to redact names and other identifying features in the pro- 
motion packets.**° 

Finally, the court rejected the University’s contention that a provi- 
sion in the collective-bargaining agreement that restricted access to 
certain persons precluded discovery.**° First, the Division of Civil 





332. See Law Against Discrimination, N.J. Stat. Ann. § 10:5+1 to -42 (1976 & West 
Supp. 1988). ‘ 

333. 110 N.J. at 442, 541 A.2d at 1051. Under state law, 

(1) the plaintiff must come forward with sufficient evidence to constitute a 
prima facie case of discrimination; 
(2) the defendant then must show a legitimate non-discriminatory reason for 
its decision; and 
(3) the plaintiff then must be given the opportunity to show that the defen- 
dant’s stated reason was merely a pretext or discriminatoty in its application. 
Id. (citing Peper v. Princeton Univ. Bd. of Trustees, 77 N.J. 55, 82-83, 389 A.2d 465, 
478-79 (1978). 

334. Id. at 445, 541 A.2d at 1053. See Mozee v. Jeffboat, 746 F.2d 365, 369 (7th 
Cir. 1984). 

335. 110 N.J. at 446, 541 A.2d at 1053. 

336. Id. at 450, 541 A.2d at 1055 (citing Loigman v. Kimmelman, 102 N.J. 98, 505 
A.2d 958 (1986); McClain v. College Hosp., 99 N.J. 346, 492 A.2d 991 (1985); Nero 
v. Hyland, 76 N.J. 213, 386 A.2d 846 (1978); Wylie v. Mills, 195 N.J. Super. 332, 478 
A.2d 1273 (1984); State v. Kaszubinski, 177 N.J. Super. 136, 425 A.2d 711 (1980)). 

337. . at 451, 541 A.2d at 1056. 

338. . at 453-54, 541 A.2d at 1057. 

339. . at 457, 541 A.2d at 1059. 

340. . at 459, 541 A.2d at 1060. 
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Rights,**1 whose interest is in prosecuting discrimination, was not 
bound by the contract and did not merely act as the professor’s 
attorney or stand in her shoes.**? Moreover, even if the professor were 
the party requesting admission of the materials, she would not be 
barred by the contract, since ‘‘contractual grievance procedures cannot 
deprive one of separate statutory rights under the [Law Against Dis- 
crimination].’’>*° 

In Orbovich v. Macalester College,*** a female professor brought a 
Title VII action against the College claiming that she was denied 
tenure as a result of sex discrimination. The federal district court held 
that she was entitled to discover her own tenure-review file and the 
tenure-review and personnel files of all College faculty members. The 
court refused to find that an academic privilege protected the infor- 
mation, but rather concluded that ‘‘the undeniably significant interest 
of an academic institution in the confidentiality of its tenure deci- 
sionmaking must give way to the plaintiff’s right to discover the facts 
surrounding her denial of tenure.’’**5 The court rejected the College’s 
contention that production of information regarding comparative treat- 
ment of other employees would not facilitate a determination of the 
propriety of the plaintiff’s termination or lead to admissible evi- 
dence.***® Accordingly, the court held that unless Macalester College 


could show that the plaintiff's discovery requests were unreasonably 
burdensome, it must comply.**’ 

In Pennsylvania State University v. Department of Labor and In- 
dustry,*** three faculty members who were denied tenure petitioned 
the Department of Labor and Industry, Bureau of Labor Standards, to 
order the University to allow them to examine tenure reports. They 
requested that the Bureau invoke its enforcement powers under the 





341. After being denied tenure, the faculty member filed a complaint with the 
Division of Civil Rights (DCR). The DCR served interrogatories on the University and, 
in response, the University supplied the DCR with the promotion packets of the faculty 
member and two male faculty members. After reviewing the packets, the DCR found 
probable cause for sex discrimination. The case proceeded before an Administrative 
Law Judge. At this point, the University moved to strike from evidence various 
confidential documents, including the promotion packets of the two males. 541 A.2d 
at 1049-50. The Administrative Law Judge denied the motion, which eventually was 
appealed to the New Jersey Supreme Court. See id. at 440, 541 A.2d at 1049-50. 

342. Id. 

343. Id. (quoting Thornton v. Potamkin Chevrolet, 94 N.J. 1, 462 A.2d 133 (1983)). 
See also Teaneck Bd. of Educ. v. Teaneck Teachers Ass’n, 94 N.J. 9, 462 A.2d 137 
(1983) (public employer and its union cannot agree to arbitrate promotion-discrimina- 
tion claims; legislature has committed resolution of these claims to Division of Civil 
Rights). 

344. 119 F.R.D. 411 (D. Minn. 1988). 

345. Id. at 413. The court directed that the contents of the files be subject to a 
protective order under Fep. R. Civ. P. 26(c). 119 F.R.D. at 415. 

346. 119 F.R.D. at 415. 

347. Id. at 416. 


348. 536 A.2d 852 (Pa. Cmwlth.), appeal denied, 519 Pa. 662, 546 A.2d 623 (1988). 
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Personnel Files Act.**° Although the University did not contest the 
Bureau’s decision to allow the professors to examine the reports 
prepared by the administrators, it argued that peer-review committee 
reports were letters of reference, not subject to inspection, rather than 
‘‘performance evaluations.’’**° 

The court relied upon the Bureau’s decision in Hoaglund v. Lehigh 
University**' to distinguish between performance evaluations and let- 
ters of recommendation. ‘‘In that case, the Bureau determined that 
the term ‘performance evaluation,’ in common usage, indicates a type 
of report which an individual is required to complete. In contrast, a 
‘letter of reference’ is considered a statement which an individual is 
requested to prepare on behalf of another.’’**? In Hoaglund, the Bureau 
determined that when faculty members are required to serve on peer- 
review committees, reports completed in conjunction with tenure 
evaluation constituted performance evaluations.*** 

In Pennsylvania State University, the court reasoned that, although 
faculty members volunteer to serve on the peer-review committee, 
once committed, they must make recommendations. Evaluations are 
not prepared at the candidate’s request, but according to University 
procedures not subject to the control of the candidate. Moreover, the 
nature of the reports, which ‘‘evaluate tenure candidates in the areas 
of teaching ability, research, scholarly performance, and service to 
the university, public, and profession’’, indicates that the reports 
should be considered performance evaluations.*™ 

The plaintiff in a medical malpractice suit sought to discover peer- 
review and medical-review reports from the defendant-hospital owned 
by Emory University.*** Georgia law expressly shielded such reports 
from discovery in civil lawsuits concerning health services.*** The 
plaintiff contended that information regarding the reports had ap- 
peared in newspapers and therefore the privilege of confidentiality 
was waived.**’ The court rejected the argument, holding absolute and 
therefore unwaivable the prohibition on discovery.** 





349. See 43 Pa. Stat. ANN. tit. 43, § 1324 (Purdon Supp. 1989). 

350. 536 A.2d at 853. 

351. Hearing Examiner Report of February 22, 1982; Final Decision of Bureau of 
February 24, 1982. 

352. 536 A.2d at 854 (emphasis in original). 

353. Id. 

354. Id. at 855. 

355. Emory Clinic v. Houston, 369 S.E.2d 913 (Ga. 1988). 

356. Id. 

357. Id. at 914. 

358. Id. Two justices argued in dissent that because the case also involved allegations 
of fraud, deceit, and conspiracy the statute should be narrowly construed so as not to 
prohibit discovery of peer-review and medical-review reports. 

For more on access to educational personnel records, see Hagen v. Dep’t of Educ., 
427 N.W.2d 879 (Mich. 1988). In Hagen a superintendent of public schools and the 
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D. Meetings 


In The Minnesota Daily v. University of Minnesota,*** a student 
newspaper sought under the Minnesota Open Meeting Law*® to gain 
access to a meeting of the University of Minnesota Presidential Search 
Advisory Committee (PSAC).** The plaintiffs asserted that the PSAC 
was a committee of the governing body of the University and therefore 
was controlled by the statute.**? The court construed narrowly the 
provision*® defining a committee of the governing body.** Because 
PSAC members were chosen by the University faculty and because no 
members of the Board of Regents served on the PSAC, the court held 
that the statute did not apply.** 

In Council of New Jersey State College Locals, AFT/AFL-CIO v. New 
Jersey State College Governing Boards Association,*** however, an- 
other court held that New Jersey’s Open Public Meetings Act**’ re- 
quired the defendant to open all its meetings to the public. The court 
noted that the open-meetings statute applied to all public bodies 
- empowered to spend public funds.*** The defendant association was 
organized to coordinate and advocate the interests of the various state 
colleges in New Jersey.**° The defendant derived its funding from 
assessments on the various state colleges.*”° Because funds for the 
colleges were public funds, the court held that expenditure of the 
monies received constituted the spending of public funds.*” 


VIII. FUNDING 
A. Institutions 


In Fort Valley State College v. Bennett,*”? Fort Valley State College 
challenged a final decision of the Secretary of Education ordering the 





Board of Education sued to obtain, pursuant to the state Freedom of Information Act, 
Micu. Comp. Laws § 15.233(1) (1981), complete, unexpurgated copies of the decisions 
of the Tenure Commission. The Supreme Court of Michigan held that these decisions 
were exempt from disclosure only during the administrative stage of a teacher’s appeal. 
427 N.W.2d at 883. 

359. 432 N.W.2d 189 (Minn. App. 1988). 

360. MINN. STAT. § 471.705 (1986). 

361. 432 N.W.2d at 190. The court noted that the statute established a presumption 
that meetings of organizations under its purview are to be open. Id. at 191. 

362. Id. at 192. 

363. See MINN. STAT. § 471.705 subd.1 (1986). 

364. 432 N.W.2d at 192-93. 

365. Id. at 193. 

366. 226 N.J. Super. 556, 545 A.2d 204 (N.J. Super. Ct. App. Div. 1988). 

367. N.J.“Stat. ANN. §§ 10:4-6 et seq. (West 1976). 

368. 226 N.J. Super. at 559, 545 A.2d at 206. 

369. Id. at 557-58, 545 A.2d at 206. 

370. Id. at 558, 545 A.2d at 206. 

371. Id. at 559, 545 A.2d at 206. The court declined to void all of the action taken 
by the defendant at non-public meetings since its inception. Id. 

For more on open-meetings laws, see Gulf Regional Education Television Affiliates 
v. Univ. of Houston, 746 S.W.2d 803 (Tex. App. 1988), discussed in note 326, supra. 

372. 853 F.2d 862 (11th Cir. 1988). 
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College to repay $488,617 in federal funds.*”? The Department of 
Education’s Office of Inspector General had found that the petitioner 
failed to account properly for salary and benefit costs charged against 
a grant issued under the Aid to Developing Institutions Program.*” 
The petitioner appealed the finding to the Department’s Education 
Appeal Board, which, due to the statute of limitations, reduced the 
amount.*”> The petitioner sought review of the Education Appeal 
Board’s decision. The Eleventh Circuit denied the petition, finding 
the Board’s decision supported by substantial evidence.*”° The court 
rejected the petitioner’s arguments that the Board had improperly 
weighed the evidence presented.*”” The court also sustained the de- 
termination that the full amount of the grant should be repaid despite 
the absence of bad faith on the petitioner’s part and the potential 
hardship imposed by the liability.*”* 

Ohio State University fared better in Board of Trustees of Ohio State 
University v. United States Department of Education.*”° In that case, 
the federal district couxzt agreed with Ohio State, whose own grant 
application was rejected, that the Secretary of Education did not 
comply with the Carl D. Perkins Vocational Education Act®®° in award- 
ing to the University of California at Berkeley a grant for the operation 
of the National Center for Research in Vocational Education. The 
statute requires a National Center to be nonprofit, to be associated 
with a university prepared to contribute financially to its establish- 
ment, and to have a single Director.**: Since the last two requirements 
were not met,**? and the Secretary improperly allowed Berkeley to 
amend its application,*** the court enjoined the award of the grant to 
Berkeley.** 

A scholarship donor sought to have Emory University return the 
scholarship endowment for failure to disburse the scholarship funds 
as requested.**5 Although the endowment donor and the University 
had discussed how the scholarship fund was to be used, and the 
donor wished the fund to be disbursed as she had indicated to the 
University, a lack of an indication that the fund was donated to secure 





373. Id. at 863. 

374. Id. 

375. Id. A five-year statute of limitations prevented the Department of Education 
from recovering most of the grant money. The Office of Inspector General originally 
found that more than $2.3 million of the claimed expenditures should have been 
disallowed. Id. 

376. Id. at 864-67. 

377. Id. 

378. Id. at 867-68. 

379. 681 F. Supp 460 (S.D. Ohio 1988). 

380. See 20 U.S.C.A. § 2404 (West Supp. 1985). 

381. 681 F. Supp. at 464. 

382. Id. at 465-67. 

383. Id. at 469. 

384. Id. at 470. 

385. Hawes v. Emory University, 374 S.E.2d 328 (Ga. App. 1988). 
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the University’s promise to use the fund in a particular way precluded 
the donor’s attempt to have the endowment returned.*** The Court of 
Appeals of Georgia found the contribution to be a valid gift, given, 
accepted, and delivered.**’ 


B. Students 


1. Student Scholarships and Loans 


In Toney v. Burris,*** a federal district court upheld a state policy 
of withholding state employees’ salaries to offset overdue student 
loans. The policy satisfied due process by providing for notice to the 
employee prior to the withholding, opportunity to dispute the debt, 
and a procedure for appeal.**° In other cases, federal courts upheld, 
against physicians who failed to fulfill service obligations under Na- 
tional Health Service Corps scholarships,*® recoveries of three times 
the scholarship amount plus current interest.*% 

In In re Strauss,** a U.S. Bankruptcy Court held that an unemployed 
debtor, whose present monthly budget did not provide enough money 
to pay agreed-upon child support, otherwise normal living expenses, 
and regular installments on student loans, nonetheless failed to estab- 
lish undue hardship warranting a discharge of his student-loan debts.3% 
Generally, mere inability to pay is not a sufficient basis for discharge- 
ability of a student-loan debt, because financial uncertainty exists to 
some degree in every Chapter 7 case.3% 

In other bankruptcy cases involving student loans, bankruptcy courts 
held that debts for funds borrowed and used for a daughter’s university 
education were nondischargeable in the parents’ bankruptcy;** that a 
student-loan creditor could be held in contempt for failing to respect 
the automatic stay provided the debtor in a Chapter 13 proceeding;*** 





386. Id. at 328-29. 

387. Id. at 329. 

388. 699 F. Supp. 687 (N.D. Ill. 1988). 

389. Id. at 691-93. In Hurst v. United States Department of Education, 695 F. Supp. 
1137 (D. Kan. 1988), the court found that the Department of Education acted within 
the six-year statute of limitations when it referred a student loan, in default since 1974 
and assigned to the Department in June, 1981, to the Internal Revenue Service to offset 
the plaintiff’s federal tax refund in March, 1987; the Department was, however, barred 
by the statute from making a counterclaim for the remainder of the loan in a suit by 
the plaintiff in November, 1987. 

390. See 42 U.S.C. § 2540(b)(1) (1982). 

391. United States v. Cooper, 698 F. Supp. 69 (W.D. Pa. 1988); and United States 
v. Conway, 686 F. Supp. 571 (E.D. La. 1988), aff'd, 868 F.2d 1269 (5th Cir. 1989) 
(total liability of $520,938.86). 

392. 91 Bankr. 872 (Bankr. E.D. Mo. 1988). 

393. Id. at 873-74. See 11 U.S.C. §§ 523(a)(8)(B), 701 et seq. (1982). 

394. Id. at 874. 

395. Matter of Selmonosky, 93 Bankr. 785 (Bankr. N.D. Ga. 1988). 

396. Haile v. New York State Higher Education Services Corp., 90 Bankr. 51 (Bankr. 
W.D. N.Y. 1988). 
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that a student-loan debt was not dischargeable in a Chapter 7 pro- 
ceeding because the first payment came due within five years of the 
petition and the debtor could meet the payments without undue 
hardship;**” and that a Chapter 7 debtor’s student loans were not 
dischargeable because less than five years had passed between the 
first payment and the petition, and the debt was not listed on the 
petition.°* 


2. Miscellaneous 


In two cases of note, parents contested being required to contribute 
toward their children’s education. In In re Marriage of Stockton,** a 
divorced mother contended that the court erred by requiring her to 
contribute to her daughter’s college expenses when her income 
amounted to only ten percent of that of her former husband. The court 
found that the lower court’s method of apportionment, which was 
based on a ratio of gross incomes, constituted an abuse of discretion.*° 
Rather, the applicable statute mandates consideration of the financial 
resources of the parents and of the child, and the standard of living 
the child would have enjoyed had the marriage not been dissolved.*™” 
The court emphasized that it objected only to the method of assess- 
ment; upon remand the trial court would be free to set a figure 
according to its sound discretion.*? 

In Jackson v. Jackson,*** an action for divorce, a New York appellate 
court declined to find the ‘‘special circumstances’’ necessary for a 
court to require the father to pay for his child’s college education.*“ 





397. In Re Pendergrast, 90 Bankr. 92 (Bankr., S.D. Ohio 1988). 

398. U.S. v. Putzi, 91 Bankr. 42 (Bankr. S.D. Ohio 1988). For still other cases 
involving bankruptcy and student loans, see Smith v. New York State Higher Educ. 
Services Corp. (In re Smith), 95 Bankr. 286 (Bankr. N.D.N.Y. 1988) (individual and 
class claims challenging the constitutionality of applying federal income-tax refunds 
towards past-due obligations of student-loan debtor to creditor were not within juris- 
diction of bankruptcy court because the claims did not relate to administrative matters 
and would exist independently of the bankruptcy); In Re Cahill, 93 Bankr. 8 (Bankr. 
N.D.N.Y. 1988) (applying three-part showing articulated in Brunner v. New York State 
Higher Educ. Services Corp., 831 F.2d 395 (2d Cir. 1987), to find that payment of 
$12,456 loan would not impose undue hardship on student-loan debtor and, therefore, 
that debt was not dischargeable); In Re Aemi, 86 Bankr. 203 (Bankr. D. Neb. 1988); 
Matter of Barth, 86 Bankr. 146 (Bankr. W.D. Wis. 1988); and In Re Edson, 86 Bankr. 
141 (Bankr. E.D. Wis. 1988). 

399. 523 N.E.2d 573 (Ill. App. Ct. 1988). 

400. Id. at 580. 

401. Id. at 580. See Illinois Marriage and Dissolution of Marriage Act, ILL. REv. 
Stat. ch. 40, para. 513 (1985). 

402. 523 N.E.2d at 580. For more on parental support, see In Re Marriage of Hasley, 
433 N.W.2d 40 (Iowa App. 1988). 

403. 526 N.Y.S.2d 21 (App. Div. 1988). 

404. Id. at 22. For more on ‘‘special circumstances,’’ see Samuels v. Venegas, 126 
A.D.2d 145, 151-52, 513 N.Y.S.2d 136, 140, leave dismissed, 70 N.Y.2d 692, 512 
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Furthermore, the father’s child-support payments already consumed 
approximately one-half of his net earnings.*° 

A full-time college student petitioned for review of an order of the 
Department of Public Welfare denying him continued eligibility for 
cash assistance and ‘‘categorically needy’’ medical assistance.*°° The 
Commonwealth Court of Pennsylvania held that the full-time college 
student was ineligible unless he had participated in a federally- 
subsidized program for dependent children within the previous five 
years.*°” 


IX. EMPLOYMENT*°2 
A. The Tenure Process 


In Faculty of City University of New York Law School at Queen’s 
College v. Murphy,* the court considered the appropriate role of the 
University’s Chancellor in tenure decisions. Two faculty members of 
the City University of New York Law School at Queens College*?® had 
been denied tenure.‘*! The denial of tenure resulted from the Chan- 
cellor’s decision not to forward to the Board of Trustees results of the 
applications of candidates who had not received the unanimous ap- 
proval of a joint Law School-Queens College review committee.*!? 





N.E.2d 554 (1987); Hutter v. Hutter, 112 A.D.2d 543, 544, 491 N.Y.S.2d 480, 482 
(1985); Connolly v. Connolly, 83 A.D.2d 136, 139-40, 443 N.Y.S.2d 661, 665 (1981); 
Kaplan v. Wallshein, 57 A.D.2d 828, 829, 394 N.Y.S.2d 439, 440 (1977); Tannenbaum 
v. Tannenbaum, 50 A.D.2d 539, 539-40, 375 N.Y.S.2d 329, 330.(1975); Hawley v. 
Doucette, 43/A.D. 2d 713, 714, 349 N.Y.S.2d 801, 802 (1973). v4 

405. 526 N.Y.S.2d at 22. f 

406. Yanushko v. Dept. of Public Welfare, 543 A.2d 1277 (Pa./Cmwlth. 1988). 

407. Id. at 1279. 

408. Cases dealing with discovery of peer-review materials are considered earlier in 
this article. See text accompanying notes 331-58, supra. 

409. 140 Misc. 2d 525, 531 N.Y.S.2d 665 (N.Y. Sup. Ct. 1988), aff’d in part and 
modified in part, 539 N.Y.S.2d 367 (App. Div. 1989). 

410. The court described the school as one which emphasized ‘‘practical confron- 
tation and the clinical dealing with ‘real world’ problems in a holistic approach to 
law [that] would leave the devotees and disciples of the appellate case analysis 
pioneered by Christopher Columbus Langdell aghast, and sadly shaking their heads.’’ 
Id. at 527, 531 N.Y.S.2d at 666. 

411. A total of thirty-three faculty members filed suit, with those who had not been 
denied tenure, or who were not yet eligible, alleging that the Chancellor’s action 
created uncertainty for their own futures and would cause an increased work load. 
The court-dismissed the action as to all but the two faculty members whose applications 
had been denied. While the court noted that the Chancellor’s actions might create 
feelings of insecurity for other professors, their personal and property rights were not 
‘specifically or presently affected.’’ Id. at 529-31, 531 N.Y.S.2d at 668. 

412. Id., 531 N.Y.S.2d at 667. The law school was founded in 1983 and this case 
arose out of the first review of faculty members for tenure. The Chancellor had earlier 
remanded the applications of all candidates for tenure for a consideration of the correct 
procedure. In the initial review the tenure standards applied to the law professors 
differed from those established for other faculty members at Queens College. In the 
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The court held that the Chancellor acted beyond the scope of his 
power in the tenure-review process.*? The Chancellor’s proper role 
was as a conduit for applications.*** While the duty was not wholly 
ministerial,**> a tenure appointment could not ‘‘be stopped dead in 
its tracks ... by a single man or woman.’’**® Because ‘‘what was 
before [the Chancellor] was a matter of precedent-setting policy as to 
the applicable standards . . . for tenure,’’*’” the matter should have 
been forwarded to the Board of Trustees.** The court therefore or- 
dered that the two plaintiffs be reappointed for one year without 
tenure while the Board of Trustees considered the appropriate stan- 
dards for review.*’® [In 1989, a reviewing court held that under New 
York law‘*?° the CUNY Board of Trustees has the exclusive, non- 
delegable power to grant tenure and that the Chancellor does not 
have the authority to withhold applications from the Board of Trus- 
tees].*7? 


B. The Employment Contract 


Other cases addressed the employment contract. In Barrow v. Ari- 
zona Board of Regents,*?? the Board of Regents of the University of 
Arizona suspended Professor Leo L. Barrow from his tenured position 
for 180 days.*?* Barrow was found guilty of disorderly conduct under 
the University Code of Conduct for serving cookies containing ma- 
rijuana to students in his class.**4 

Barrow contended, among other things,**® that certain administra- 
tors at the University of Arizona interfered with his contractual right 





second review standards akin to those applied to the rest of the College were followed. 
Id. Two candidates who initially had received unanimous approval failed to receive 
such approval upon reconsideration. Based on the second review, the Chancellor 
declined to pass the candidates’ applications along to the Board of Trustees. Id. 

413. Id. at 541-42, 531 N.Y.S.2d at 675. 

414. Id. at 541, 531 N.Y.S.2d at 675. 

415. Id., 531 N.Y.S.2d at 674-75. The Chancellor has the power to determine whether 
all existing standards and procedures have been observed. Id. at 541, 531 N.Y.S.2d at 
675. 

416. Id. at 541, 531 N.Y.S.2d at 674. 

417. Id. at 542, 531 N.Y.S.2d at 675. 

418. Id. 

419. Id. at 543, 531 N.Y.S.2d at 676. 

420. See N.Y. EpucaTION Law § 6206(7) (McKinney 1985). 

421. Faculty of City Univ. of New York Law School at Queens College v. Murphy, 
539 N.Y.S.2d 367, 369 (App. Div. 1989). 

422. 761 P.2d 145 (Ariz. Ct. App. 1988). 

423. Id. at 148. 

424. Id. at 149-50. Barrow held the final exam for his upper-level Spanish class at 
an off-campus location. He allegedly brought the cookies to that meeting. Id. 

425. Barrow also claimed that the suspension was unsupported by sufficient evidence 
and that he had been denied due process and his first-amendment right to teach as he 
_ saw fit. Id. at 148. Barrow and his attorney also appealed from a trial-court order 
imposing costs and attorney’s fees against them. The court of appeals affirmed the 
order as to Barrow, but reversed the ruling against his attorney. See id. at 148, 153- 
55. 
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to have the charges against him heard by the Committee on Academic 
Freedom and Tenure, and not by the board established by the Code 
of Conduct.*? He argued that the administrators were motivated by 
‘personal animosities and/or pedagogical differences.’’*?” The court 
held that the administrators involved in the process leading to Bar- 
row’s suspension all acted for the Board of Regents. In effect the 
administrators ‘‘were the Board of Regents and could not interfere 
with their own contract.’’*?® 

In Aggarwal v. Ponce School of Medicine,*?® the First Circuit con- 
sidered whether a faculty manual constituted part of an employment 
contract. When the plaintiff entered into an employment contract for 
a one-year term as a nontenured professor with the Ponce School of 
Medicine (PSM) (formerly the medical school of the Catholic Univer- 
sity of Puerto Rico (CUPR)), the contract stated that it contained ‘‘‘the 
complete agreement between the parties.’’’**° However, Dr. Aggarwal 
claimed that he was told that the CUPR Faculty Manual rules and 
regulations would apply until PSM promulgated its own. Accord- 
ingly, Dr. Aggarwal claimed that PSM failed to follow the rules 
specified in the CUPR Manual by giving him untimely notice of its 
intention not to renew his contract of employment.**? 

The court found that the trial court properly denied the plaintiff’s 
motions for directed verdict and judgment notwithstanding the ver- 
dict.*3? The contract mentioned neither the CUPR manual nor notice 
requirements in cases of nonrenewal.**? Although a Dean at PSM 
testified that he informed faculty members of his belief that PSM 
would use CUPR rules and regulations as guidelines, he denied 
stating that PSM would adopt or incorporate them.*%* 

Many courts incorporate faculty handbooks into employment con- 
tracts between universities and their professors. In Ozerol v. Howard 
University,**> a former assistant professor at Howard University al- 
leged the breach of an oral tenure agreement.**® The trial court 





426. 761 P.2d at 151-52. Under the Code of Conduct the charges were reviewed by 
an administrator and then tried by a University trial board. Id. at 148. 

427. Id. at 152. 

428. Id. 

429. 837 F.2d 17 (ist Cir. 1988). 

430. 

431. 

432. 

433. 

434. Id. In addition, the jury reasonably doubted the reliability of the plaintiff's 
statements that he was excused from his teaching duties in order to pursue research 
endeavors and to attend an unaccredited medical school in Mexico. Id. at 21. Dr. 
Aggarwal was at PSM for only five days during the fall semester. In addition, he did 
not return for the second semester until January 30, too late to teach the first of his 
scheduled spring-semester classes. Id. The court rejected Dr. Aggarwal’s contentions 
that the trial judge’s comments prejudiced the jury against him. Id. at 22. 

435. 545 A.2d 638 (D.C. 1988), on reh’g, 555 A.2d 1033 (D.C. 1989). 

436. Id. 
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determined that the written appointment agreements between the 
assistant professor and Howard University, together with the faculty 
handbook, constituted a completely integrated written expression of 
the parties’ agreement. Therefore, under the parol evidence rule, any 
prior oral understandings could not be considered. These findings, 
the District of Columbia Court of Appeals concluded, were not clearly 
erroneous.**’ [In 1989, on rehearing,*** the District of Columbia Court 
of Appeals directed the trial court to review its finding that Ozerol’s 
contract was completely integrated. The court of appeals noted that 
the trial court found most damaging to Ozerol’s claim of tenure the 
evidence that his employment papers contained termination dates. 
The appellate court was concerned that that finding was not consid- 
ered in light of the University’s stipulation that the employment 
papers of tenured or tenure-track professors paid in whole or in part 
from grant funds also had, as far as the grant was concerned, an 
expiration date].*%° 

In Rosen v. Vassar College,**° an assistant professor alleged a breach 
of contract after he was not reappointed. His term was not renewed, 
the New York.appellate court noted, because he failed to demonstrate 
the required level of scholarship.** In rejecting the plaintiff’s con- 
tentions that he was judged against a standard more stringent than 
that applicable to reappointment, the court considered documentary 
evidence, particularly the guidelines set forth in the Faculty Hand- 
book and in the College’s charter.**? 

In Moffie v. Oglethorpe University,*** a former tenure-track associate 
professor unsuccessfully contended that the University breached its 
contract with him by violating procedures set out in the Faculty 
Handbook and incorporated into his employment contract. First, the 
court found, the forwarding of conflicting recommendations by the 
Dean and the Division chairperson did not breach contractual pro- 
visions, since the Faculty Handbook did not require that the recom- 
mendation be unanimous or joint. In addition, the Faculty Handbook 





437. Id. at 642-43. 

438. 555 A.2d 1033 (D.C. App. 1989). 

439. Id. at 1033-34. 

440. 135 A.D.2d 248, 525 N.Y.S.2d 399 (1988). 

441. Id. at 249, 525 N.Y.S.2d at 400. The Faculty Handbook stated that one criterion 
for reappointment would be ‘‘‘[e]vidence of a degree of growth sufficient to warrant 
the expectation of scholarly . . . accomplishment.’’’ Id. 

442. Id. at 251, 525 N.Y.S.2d at 401. In addition to the Faculty Handbook, the 
college’s charter, the ‘‘Governance of Vassar,’’ noted that faculty members at the level 
of assistant professor are expected to demonstrate ‘‘‘sound scholarship.’’’ Id. 

The court concluded that the plaintiff did not state a cause of action for breach of 
contract. Id. Nor did it find grounds for converting his action into an article 78 
proceeding, see N.Y. Civit PRACTICE LAW AND RULES Law, §§ 7801-7806 (McKinney 
1981), to determine if the college had properly followed its self-imposed regulations 
on reappointment. 135 A.D.2d at 251-52, 525 N.Y.S.2d at 401. 

443. 367 S.E.2d 112 (Ga. App. 1988). 
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did not require that all available, or any specific, data be attached.** 
Furthermore, the University’s failure to provide him with supportive 
data did not entitle the professor to damages for breach of contract; 
the Faculty Handbook did not provide for reconsideration of adverse 
tenure decisions.**® 

In Board of Trustees of State Universities and Colleges v. Fineran,**® 
a former state college director of public relations alleged a breach of 
contract. In rejecting the plaintiff’s contention that he had a written 
contract carrying a fixed twelve-month term, the court considered 
three documents: (1) a provision in the Administrative Salary Plan 
stating that ‘‘[a]ll administrative positions are twelve month appoint- 
ments unless otherwise indicated’’; (2) a letter to the plaintiff con- 
firming his initial appointment and mentioning an ‘‘annual salary’’; 
and (3) a memorandum to the plaintiff informing him of a salary 
increase ‘‘[f]rom 1984/85 $30,000 to 1985/86 $31,600.’’*4”7 The policy 
statement of the Administrative Salary Plan was never communicated 
to the plaintiff. In addition, the mention of a twelve-month salary in 
a letter or memorandum does not create a twelve-month term of 
employment.*** Accordingly, the court found that such a contract was 
never offered to or signed by the plaintiff. Moreover, the plaintiff 
never really believed that such a contract existed.**® 

In Rinehimer v. Luzerne County Community College,**° the former 
President of the College, employed on an at-will basis, was terminated 
after exposing the illegal activities of a member of the Board of 
Trustees and the Dean of the Business School. The Pennsylvania 
court held that the President failed to present sufficient proof to 
support a claim of promissory estoppel.*** He knew that he was 
working on a day-to-day basis, and each time he attempted to have 
his contract reinstated, the Board ‘‘put him off with an excuse.’’ No 





444. 367 S.E.2d at 113. 

445. Id. 

446. 75 Md. App. 289, 541 A.2d 170 (1988). 

447. Id. at 301, 541 A.2d at 176. 

448. Id. at 302, 541 A.2d at 176-77. Moreover, the plaintiff failed to state a cause 
of action for constructive or wrongful discharge since, rather than risk termination, he 
chose not to withdraw his resignation when given the opportunity to do so. Id. at 302- 
03, 541 A.2d at 179. In addition, no tenure is directly conferred by a statute, MD. 
Epuc. CopE ANN. § 14-110 (1985), which authorizes the Board to dismiss a faculty 
member or professional assistant for specified reasons, but which requires the Board 
to provide an opportunity for hearing before removal. 75 Md. App. at 307, 541 A.2d 
at 182. 

449. 75 Md. App. at 302, 541 A.2d at 182. 

450. 539 A.2d 1298 (Pa. Super. Ct. 1988), appeal denied, 555 A.2d 116 (1989). 

451. Id. at 1306. The elements of promissory estoppel are: (1) misleading words, 
conduct or silence by the party against whom the estoppel is asserted; (2) unambiguous 
proof of reasonable reliance on the misrepresentation by the party seeking to assert the 
estoppel; and (3) no duty of inquiry on the party seeking to assert estoppel. Id. (citing 
Straup v. Times Herald, 283 Pa. Super. 58, 71, 423 A.2d 713, 720 (1980)). 
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evidence indicated that he had reasonably relied on any statement.**? 

Tuckman v. Florida State University*** concerned a former dean’s 
appeal of an administrative determination that Florida State Univer- 
sity had not breached his employment contract. The District Court of 
Appeal of Florida held that the dean’s contract as dean and professor 
was not breached when he was relieved of his duties as dean but 
retained as a tenured professor, with full salary and benefits for the 
remainder of the contract’s term.*™ 

In Dahlman v. Oakland University,**> a demoted University em- 
ployee sued Oakland University. The Court of Appeals of Michigan 
held that the employee could not bring a breach-of-contract action 
against the University because he failed to exhaust the grievance 
procedure established by the University.*** The grievance committee 
established by the University to hear complaints of employees was 
not inherently defective merely because it was composed of University 


employees whose future promotions could be affected by their deci- 
sions.*°” 


C. Due Process 


Whether an effective resignation had occurred raised concerns of 
due process in two cases before federal Courts of Appeals. In the 
first, a former tenured state college instructor brought a civil rights 
action against the former Chancellor in his individual capacity and 
the current Chancellor in his official capacity.*5* The employee had 
a property right in his tenured instructorship and could not be 
deprived of such a right without due process of law.**® ‘‘Coerced 
resignation,’’ in which a public employee is forced to resign because 
of threats, and ‘‘constructive discharge,’’ in which an employer makes 
life so unbearable for an employee that the employee resigns, are 
treated like an outright discharge.*®° ‘‘Constructive resignation’’ nor- 
mally refers to a situation in which a public employee abandons the 





452. Id. The court also rejected the President’s contention that his discharge violated 
public policy and his claim for intentional infliction of emotional distress. Id. at 1304- 
05. 

453. 530 So.2d 1041 (Fla. App. 1 Dist. 1988). 

454. Id. at 1042. 

455. 172 Mich. App. 502, 432 N.W.2d 304 (1988). 

456. Id. at 505, 432 N.W.2d at 305-06. 

457. Id. at 506, 432 N.W.2d at 305-06. For more on the employment contract in 
higher education, see Goodkind v. Univ. of Minnesota, 417 N.W.2d 636 (1988); Gottlieb 
v. Tulane Univ. of Louisiana, 529 So. 2d 128 (La. Ct. App.), cert. denied, 532 So.2d 
766 (La. 1988). 

458. Patterson v. Portch, 853 F.2d 1399 (7th Cir. 1988). 

459. Id. at 1405. 

460. Id. at 1405-06 (see Watkins v. Milwaukee County Civil Service Commission, 
276 N.W.2d 775 (1979); and Parrett v. City of Connersville, 737 F.2d 690, 694 (7th 
Cir. 1984)). 
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job, without formally resigning, and the employer treats the employee 
as if the employee had formally resigned.** 

The instructor had made it clear he did not want to resign and that 
he was, at most, willing to take leave without pay. The college 
required him to perform a nonteaching job as a condition of his 
continued employment, and, when he did not, the Chancellor told 
him that he had resigned. The Court of Appeals held that the district 
court could determine that the refusal of the instructor to work after 
he was shifted to a nonteaching job reflected not a ‘‘constructive 
resignation,’’ but, rather, a ‘‘discharge’’ depriving the instructor of 
tenured employment without due process.*® 

In the second, a former medical professor at a state university 
brought a civil-rights action against the medical school, the university 
hospital, and their officials.*** The Court of Appeals for the Fourth 
Circuit held that the professor’s resignation was not coerced, even 
though he was forced to make his decision to resign or face removal 
proceedings under pressure of time and without the advice of coun- 
sel.*** The professor was a hospital administrator with over thirty 
years of medical experience, was fully informed of the charges*® 
against him, had contacted an old friend and fellow surgeon before 
making his decision, and, six months after filing suit, specifically 
confirmed his resignation. Thus, his resignation was not an invol- 
untary resignation amounting to a deprivation of property under the 
due-process clause.** 

In 1985, the United States Supreme Court held, in Cleveland Board 
of Education v. Loudermill,*®*’ that procedural due process entitled 
discharged employees to a pretermination hearing. The adequacy of 
pretermination procedures presented a recurring question for the 
courts in 1988. In that year, Loudermill itself worked its way back 
to the Sixth Circuit.‘** That court held that the employee’s discharge 
met the requirements set out by the Supreme Court: (1) oral or written 
notice of charges; (2) explanation of the employer’s evidence; and 
(3) an opportunity to present his side of the story.*® 





461. Id. at 1406. 

462. Id. 

463. Stone v. University of Maryland Medical System, 855 F.2d 167 (4th Cir. 1988). 
For a related proceeding, see id., 855 F.2d 178 (4th Cir. 1988), discussed at text 
accompanying notes 301-06, supra. 

464. Id. at 177-78. 

465. The oral report by the external review committee found that the professor had 
deliberately misled the hospital’s executive committee and the review committee about 
the circumstances leading up to the death of a patient under the physician’s care. Id. 

466. Id. 

467. 470 U.S. 532, 105 S. Ct. 1487 (1985). 

468. Loudermill v. Cleveland Bd. of Educ., 844 F.2d 304 (6th Cir.), cert. denied, 
109 S. Ct. 363 (1988). 

469. Id. at 310 (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546, 105 
S. Ct. 1487, 1495 (1985)). 
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In Page v. DeLaune,*”° however, the Fifth Circuit found inadequate 
the pretermination procedures afforded an employee at Texas A&M 
University.*7! The employee had, almost a year prior to the firing, 
received from the employer a memorandum discussing matters ‘‘not 
clearly related to the termination,’’ and ending with a statement that 
‘a repeat performance will necessitate termination’.’’ This writing 
did not provide sufficient notice and opportunity to respond.*”? 

An employee may in effect waive the right to a pretermination 
hearing. In Suarez v. Illinois Valley Community College,*”? the em- 
ployee’s discharge without a pretermination hearing did not violate 
her right to due process because she failed to appeal her supervisor’s 
decision. This failure denied her employer the opportunity to provide 
the procedural safeguards required by federal law.*” 

In Christensen v. Terrell,*”> two tenured professors at the University 
of Washington sought judicial review of the University’s decision to 
terminate them during a period of financial exigency. Although the 
court agreed that the Faculty Status Committee failed to comply with 
procedural guidelines allowing for oral argument, it concluded that 
the professors’ procedural-due-process rights were not violated.‘ 
Washington precedent states that in cases involving termination under 
financially exigent circumstances ‘‘the fourteenth amendment re- 
quires only those procedures which are necessary to provide the 
tenured teacher a fair opportunity to show that his or her termination 
or layoff was for a constitutionally impermissible reason, or was 
wholly arbitrary or unreasonable.’’*”? Since the Faculty Status Com- 
mittee’s review afforded the professors a ‘‘meaningful opportunity to 
argue why the proposed termination should not occur,’’ their pro- 
cedural-due-process rights were sufficiently protected.*”* 

Several employees were unsuccessful in persuading courts that they 
had a liberty or property interest at stake in various situations. In 
Samad v. Jenkins,*”® for example, a former professor at the University 





470. 837 F.2d 233 (5th Cir. 1988). 

471. Id. at 239 (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. 
Ct. 1487 (1985)). 

472. Id. 

Pretermination hearings, according to a Colorado appellate court, need not resolve 
the propriety of a discharge, but rather merely determine whether reasonable grounds 
for it exist. Univ. of So. Colo. v. State Personnel Bd., 759 P.2d 865, 867 (Colo. App. 
1988) (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487 
(1985)). 

473. 688 F. Supp. 376 (N.D. Ill. 1988). For more on this case, see notes 526, 529, 
infra. 

. 474. Id. at 384-85. 

475. 754 P.2d 1009 (Wash. App. Ct. 1988). 

476. Id. at 1013. 

477. Id. at 1014 (citing Johnson v. Board of Regents, 377 F. Supp. 227, 239 (W.D. 
Wis. 1974), aff'd, 510 F.2d 975 (7th Cir. 1975)). 

478. Id. at 1015. 

479. 845 F.2d 660 (6th Cir. 1988). 
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of Akron School of Law unsuccessfully alleged under section 1983 
that the Law School’s refusal to grant him emeritus status deprived 
him of a property interest protected by the fourteenth amendment. 
The professor could not demonstrate any substantial, material harm 
or a ‘‘substantive adverse action regarding his employment status,”’ 
since he voluntarily resigned his position as part of a settlement with 
the University.**° The settlement did not require the faculty of the 
Law School to vote the professor emeritus status.** 

In House v. University of Central Arkansas,*** the district court 
held that the instructor had no legitimate expectation of continued 
employment as a tenured faculty member and, therefore, no property 
interest.‘ Furthermore, the court rejected the instructor’s allegations 
that the University’s statements to the press concerning her initial 
grant of a tenure-track appointment, and subsequent grant of a one- 
year terminal contract, deprived her of a liberty interest.*** The 
statements did not imply wrongdoing on her part or harm her pro- 
fessional reputation.** 

In Barde v. Board of Trustees of Regional Community Colleges,** 
a former college dean who transferred to a lower-paying position as 
a nontenured accounting professor sought tenure status and a salary 
increase. The Supreme Court of Connecticut rejected the professor’s 





480. Id. at 662-63. 

481. Id. at 663. 

482. 684 F. Supp. 222 (E.D. Ark. 1988). 

483. Id. at 228. Accordingly, she was not entitled to procedural due process before 
being issued a terminal one-year contract. Id. at 228. Accord: Bevillo v. South Dakota 
Bd. of Regents, 687 F. Supp. 464, 466-67 (D.S.D. 1988). For more on this issue, see 
Wicks v. Mississippi Valley State Univ., 536 So. 2d 20 (Miss. 1988). Cf. Faculty of 
City Univ. of New York Law School at Queen’s College v. Murphy, 140 Misc.2d 525, 
530, 531 N.Y.S.2d 665, 668 (N.Y. Sup. Ct. 1988), in which a suit challenging the 
tenuring process was dismissed as to those plaintiffs who had not been denied tenure, 
or who were not yet eligible. The court noted that although the process might create 
feelings of insecurity for those plaintiffs, their personal and property rights were not 
“‘specifically or presently affected.’’ Id. at 530, 531 N.Y.S.2d at 668. For more on this 
case, see text accompanying notes 409-21, supra. 

484. A clerical error in a letter sent to the instructor by University officials had 
sparked the controversy over the instructor’s tenure status and the subsequent press 
coverage. Specifically, the letter indicated that the instructor had been granted a tenure- 
track appointment instead of a terminal appointment. However, ‘‘she had every reason 
to believe an error had been made in the appointment letter [since she] . . . knew she 
was eligible for only one more year’s service.’’ 684 F. Supp. at 228. 

485. Id. at 229-30. Even if the court had found that the statements harmed the 
instructor, she was given an opportunity to speak on her own behalf and clear her 
name, which is all that due process requires. Id. at 230. Cf. Rrandt v. Bd. of Coop. 
Educ. Services, 845 F.2d 416 (2d Cir. 1988), discussed at text accompanying notes 
226-28, supra; Garvie v. Jackson, 845 F.2d 647, 653 (6th Cir. 1988) (since university 
continued to employ him as a full professor, a Department Head’s claim that defamation 
and removal from his administrative position constituted a deprivation of a liberty 
interest failed). 

486. 207 Conn. 59, 539 A.2d 1000 (1988). 
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due-process claim. His unilateral expectation of benefits identical to 
those of employees in similar circumstances was insufficient to create 
a constitutionally-protected property interest.*®’ 


D. Other Constitutional Rights 


1. Privilege Against Self Incrimination 


Peiffer v. Lebanon School District*** addressed the employee’s fifth- 
amendment privilege against self-incrimination in the context of a 
dismissal proceeding alleging conduct already the subject of a crim- 
inal charge. In Peiffer, the plaintiff, a junior-high-school maintenance 
employee, was accused of sexual misconduct and the display of 
pornographic material to a student.**® Criminal charges were brought 
against the plaintiff and the school administration notified him of a 
dismissal hearing before the school board. The plaintiff demanded 
either a postponement of the dismissal hearing pending the outcome 
of the criminal action or immunity from the use in the criminal action 
of his testimony at the hearing. When neither request was granted 
the plaintiff left the hearing and, in his absence, the school board 
voted to dismiss him.**° 

The plaintiff sued for reinstatement, alleging that the school board’s 
refusal to grant immunity violated his fifth amendment privilege 
against self-incrimination.*™* Rejecting the claim, the Court of Appeals 
for the Third Circuit noted that the plaintiff’s dismissal was based 
on the evidence presented at the hearing and was not in retaliation 
for his refusal to testify.*°? Thus, the board did not attempt to compel 
the plaintiff to testify and, had he done so, any statements he made 
would have been voluntary.*®* Because the board did not compel any 





487. Id. at 65, 539 A.2d at 1003. The professor failed to establish a factual basis for 
his equal-protection claim. His contention that he was not treated like allegedly 
similarly-situated administrators was invalid because others who transferred to faculty 
positions had achieved tenure prior to transferring. Id. at 65-66, 539 A.2d at 1004. 
Finally, the professor failed to present his claim for a salary increase to the commis- 
sioner of claims, thereby precluding adjudication of a constitutional claim. Id. at 66, 
539 A.2d at 1004. 

See also Maples v. Martin, 858 F.2d 1546, 1550 (11th Cir. 1988) (freedom to criticize 
and advocate change does not rise to level of protected property right). For more on 
this case, see note 98, supra. See also Teton Plumbing and Heating v. Board of 
Trustees, School Dist. No. 1, 763 P.2d 843, 849-51 (Wyo. 1988) (school district’s failure 
to allow contractor to participate as subcontractor on construction project did not 
deprive contractor of constitutionally-protected property interest). 

488. 848 F.2d 44 (3d Cir. 1988). 

489. Id. at 45. 

490. Id. The plaintiff was later acquitted on the criminal charge. Id. at 46 n.2. 

491. Id. at 46. 

492. Id. 

493. Id. ‘‘That the defendant faces a dilemma demanding a choice between complete 
silence and presenting a defense has never been thought an invasion of the privilege 
against compelled self incrimination.’’ Id. (quoting Williams v. Florida, 399 U.S. 78, 
84 (1970)). 
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testimony the plaintiff was not entitled to a grant of immunity. 


2. Right to Privacy 


In Daury v. Smith,*%* the First Circuit held that requiring a high- 
school principal to consult a psychiatrist did not violate the princi- 
pal’s right to privacy. The requirement was justified by the public 
interest in providing a safe and healthy educational environment. 
The principal had engaged in a physical altercation with a student, 
admitted that he needed tranquilizers, and was the subject of parental 
complaints.** 


E. Discrimination—Faculty and Staff** 


1. Race and National Origin 


An assistant professor brought suit, alleging racial discrimination 
in the decision to deny him tenure.*®” The proof required for the 
plaintiff to prevail under Section 1981,*%* the Third Circuit said, is 
identical to that required under Title VII**°—the evidence must show 
that, but for race, the plaintiff would have been granted tenure.®° 
The plaintiff need not prove intentional discrimination at every stage 


of the review process.**' The jury may conclude that the evaluation 
at any level, if based on discrimination, influenced the decisionmak- 
ing process and thus allowed discrimination to infect the ultimate 
decision.5° 

Nonetheless, the trial court did not abuse its discretion in granting 
the university’s motion for a new trial on the ground that the jury’s 
verdict in favor of the professor went against the manifest weight of 
the evidence.*** The professor’s case focused primarily on the puta- 
tively comparable white candidates who were granted tenure, but the 





494. 842 F.2d 9 (ist Cir. 1988). 

495. Id. at 13-14. 

496. For discrimination cases concerning students, see text accompanying notes 667- 
718, infra. 

497. Roebuck v. Drexel Univ., 852 F.2d 715 (3d Cir. 1988). 

498. 42 U.S.C. § 1981 (1982). See note 22, supra. 

499. It shall be an unlawful employment practice for an employer - 

(1) to fail or refuse to hire or to discharge any individual or otherwise to 
discriminate against any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual’s race, 
color, religion, sex, or national origin. .. . 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1982). 

500. 852 F.2d at 726 (citing Lewis v. University of Pittsburgh, 725 F.2d 715 (3d Cir. 
1988)). 

501. Id. at 727. 

502. Id. 

503. Id. at 736. 
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situation of none of those candidates sufficiently resembled that of 
the professor to justify an inference of disparate treatment. Further- 
more, there was evidence that the professor’s scholarship did not 
meet university standards.*“ 


2. Gender 


Predictably, sex-discrimination cases played a prominent role in 
the courts during the Review Year. Kathryn Gutzwiller brought an 
action against the University of Cincinnati and a number of individual 
defendants claiming, among other things, that the defendants’ deci- 
sion to deny her a tenured promotion resulted from sex discrimina- 
tion.®°°> The United States Court of Appeals for the Sixth Circuit held 
that the evidence established that the Chairs of the departmental and 
tenure committees violated equal protection and substantive due 
process®** by influencing the denial of tenure.*°’ The Chairs told the 
professor to publish more, even though she had met or exceeded the 
number of publications of every male member of her department, 
with the exception of the departmental-committee Chair. No male 
member of the department had ever been advised to publish a second 
work before being considered for tenure. Each Chair consistently gave 
negative interpretations to the generally favorable evaluations of the 
professor’s scholarship and influenced the other members of the 
committee to recommend against tenure.** 

Absent evidence of a constitutionally impermissible basis for a 
challenged academic decision, such as sex or race discrimination, 
the court said, courts and juries must be extremely reluctant to 
‘‘second-guess’’ the professional judgment of university decisionmak- 
ers.5°° Only when the challenged decision is arbitrary and capricious, 
thus lacking a rational basis, should a court set the decision aside.5° 
The evidence supported the jury’s conclusion that the Chairs acted 
recklessly and with callous disregard for the female professor’s rights 
when they influenced the decision to deny tenure, and they therefore 
could be held liable for punitive damages.*™ 

Whether the reasons advanced by the educational institution for 
adverse personnel decisions were justified or pretextual presented a 





504. Id. at 736-37. 

505. Gutzwiller v Fenik, 860 F.2d 1317 (6th Cir. 1988). 

506. ‘‘{NJor shall any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws.’’ U.S. Const. amend. XIV, § 1. 

507. 860 F.2d at 1325-27, 1329. 

508. Id. at 1325-27. 

509. Id. at 1331 (citing Regents of the University of Michigan v. Ewing, 474 U.S. 
214, 225, 106 S.Ct. 507, 513 (1985)). 

510. Id. (citing Ewing, 474 U.S. at 225-26, 106 S.Ct. at 513). 

511. Id. at 1329. 
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recurrent issue for the courts. In Bruheirler v. University of Tennes- 
see,>’? a female employee sued the University of Tennessee, alleging 
discriminatory nonpromotion and constructive discharge. The United 
States Court of Appeals for the Sixth Circuit held that the female 
employee was denied promotion on account of her sex; three males 
with much less seniority were promoted to supervisory positions.*"* 
The University’s proffered reason for nonpromotion, that the female 
employee was unable to get along with her fellows, was pretextual. 
The evidence supported a finding that the female employee was 
constructively discharged by being required to train the person who 
would supervise her, being given a poor evaluation because of her 
complaints, and effectively being told to find another job.5™* 

In Lamphere v. Brown University,*** a United States District Court 
considered whether Brown University had shown by clear and con- 
vincing evidence that sexual discrimination had not motivated the 
decision of the Sociology Department not to offer an endowed chair 
to Dr. Ann Seidman.*’* Dr. Seidman was the third-ranked candidate 
for the position.*’” A selection committee had recommended the first 
two candidates unconditionally, but had recommended Dr. Seidman 
only for 2 three-to-five-year term.*'* The first two candidates declined 
the appointment. After learning that the chair could not be offered 
for a term of years, the Sociology faculty voted to re-open the search 
rather than appoint Dr. Seidman.**® Dr. Seidman alleged that the 
reasons given for re-opening the search were a pretext for sexual 
discrimination.’?° The court found that Brown met its burden of 
refuting that claim.*? In particular, the court noted that Dr. Seidman’s 
lack of experience in economics,*”? her research methodology, and 
her lack of tenure at a major university legitimated re-opening the 
search; these and other factors were not a pretext masking sexual 
discrimination.®?? [On May 19, 1989, the Court of Appeals for the 





512. 859 F.2d 419 (6th Cir. 1988). 

513. Id. at 421. 

514. Id. 

515. 690 F. Supp. 125 (D.R.I. 1988), aff'd, 875 F.2d 916 (ist Cir. 1989). 

516. Id. at 126. Under a consent decree entered into by the parties, Brown had 
assumed the ‘‘clear and convincing’’ burden of proof. See Lamphere v. Brown Uni- 
versity, 798 F.2d 532, 536 (1st Cir. 1986). For a related proceeding, see id., 712 F. 
Supp. 1053 (D.R.I. 1989). 

517. 690 F. Supp. at 126. 

518. Id. 

519. Id. at 127-28. 

520. Id. at 130. 

521. Id. at 133. 

522. A ‘‘bridge’’ between the disciplines of sociology and economics had been one 
of the original objectives of the appointment. See id. at 129. 

523. Id. at 130-33. 

See also Wu v. Thomas, 847 F.2d 1480 (11th Cir. 1988), cert. denied, 109 S. Ct. 
1641 (1989), holding that a female associate professor failed to show that the decision 
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First Circuit affirmed the district court, concluding that the evidence 
sustained the determination that Brown had not discriminated against 
Dr. Seidman on the basis of sex].5?* 

In Sennewald v. University of Minnesota, a women’s softball coach 
unsuccessfully alleged that the University’s failure to promote her 
was based on sex discrimination.*?5 The coach’s Title VII claim failed 
since she did not establish that the University’s articulated reasons 
for not promoting her were a pretext for discrimination.*”® 

An action against a school district challenged its policy of prohib- 
iting teachers from taking consecutive pregnancy-disability and in- 
fant-care leaves of absence.*?” The Court of Appeals of Michigan held, 
on a theory of disparate impact, that the policy constituted sex 
discrimination under the Civil Rights Act.5?® The policy did not 
constitute sex discrimination on the theory of disparate treatment, 
since the district, in enforcing the policy, had no discriminatory 
motive.5?° 

Claiming sexual harassment, a female participant in the surgical 
residency program of a university medical school sued the University 





not to promote her to full professor was motivated by discriminatory intent when other 
factors accounted for the decision. For a related case, see Wu v. Thomas, 863 F.2d 
1543 (11th Cir. 1989). 

524. Lamphere v. Brown Univ., 872 F.2d 916 (ist Cir. 1989). For a related case, see 
Lamphere v. Brown Univ. in Providence, 706 F. Supp. 131 (D.R.I. 1989). 

525. 847 F.2d 472 (8th Cir. 1988). The plaintiff also claimed that the University 
violated the consent decree set forth in Rajender v. University of Minnesota, No. 4-73- 
435 (D. Minn. Aug. 13, 1980), which provides that ‘‘‘each academic unit employing 
non-faculty employees shall develop and maintain sex-neutral procedures and criteria 
for hiring, salary, and promotion decisions for such persons.’’’ 847 F.2d at 473 n.4 
(quoting Rajender). However, since in this case the decision not to promote the coach 
resulted from programmatic and budgetary concerns, rather than performance evalua- 
tions, the consent decree did not apply. Id. at 474. 

526. Id. For more on reasons underlying adverse personnel action, see Suarez v. 
Illinois Valley Community College, 688 F. Supp. 376, 382-83 (N.D. Ill. 1988) (whether 
community-college board was deliberately indifferent to pregnancy discrimination by 
the employee’s supervisors, as evidenced by her discharge without an independent 
investigation to determine the validity of the allegations of discrimination, presented 
a genuine issue of material fact precluding summary judgment on the employee’s equal- 
protection claim against the college). Cf. Grimwood v. University of Puget Sound, 110 
Wash.2d 355, 753 P.2d 517 (1988), in which a 61-year-old food-services director failed 
to show that the stated cause for his discharge was a pretext for age discrimination. 
On numerous documented occasions, the director’s employer had called job deficiencies 
to the director’s attention, suggested means of improvement, and expressed a desire 
to assist him. Id. at 364-65, 753 P.2d at 521. In addition, the employer complied with 
the University’s Staff Personnel Policies & Procedures Manual, and, accordingly, the 
director’s claim for breach of contract failed. Id. at 366-67, 753 P.2d at 522-23. 

527. Dept. of Civil Rights v. Brighton Schools, 431 N.W.2d 65 (Mich. App. 1988). 

528. Id. at 69-70 (see Civil Rights Act of 1964, § 703, 42 U.S.C. § 2000e-2 (1982)). 

529. Id. at 70-71. For more on pregnancy discrimination, see Suarez v. Illinois Valley 
Community College, 688 F. Supp. 376, 382-83 (N.D. Ill. 1988), notes 473-74, 526, 
supra. 
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of Puerto Rico under, inter alia, Title IX,5*° which prohibits discrim- 
ination on the basis of sex in any program receiving federal funding.5** 
The court drew upon Title VII jurisprudence, dealing with employ- 
ment discrimination, to interpret Title IX.5°? Sexual harassment can 
occur in two related ways. Under Title VII, ‘‘quid pro quo’’ harass- 
ment occurs when a supervisor conditions the granting of an eco- 
nomic or other job benefit upon the receipt of sexual favors from a 
subordinate, or punishes that subordinate for refusing to comply.>** 
‘‘Hostile environment’’ harassment occurs when one or more super- 
visors or co-workers create an atmosphere so infused with hostility 
toward members of one sex that the conditions of employment are 
altered.*** In a Title IX case, an educational institution is liable upon 
a finding of hostile environment perpetrated by its superiors upon 
employees if an official representing that institution knew, or in the 
exercise of reasonable care should have known, of the harassment, 
unless that official took appropriate steps to halt it.5*> An educational 
institution is absolutely liable for quid pro quo sexual harassment 
and discriminatory discharge regardless of whether it knew, should 
have known, or approved of the actions of the supervisors involved.5*¢ 
The plaintiff established a prima facie case of both forms of ha- 
rassment by adducing evidence that she was told by the male residents 
that women should not be surgeons, that male residents exposed her 
to sexually demeaning material and unwelcome sexual advances, and 
that other females in the program had been treated similarly.5*” She 
also made out a prima facie case of quid pro quo sexual harassment 
against the director of the residency program at the Veterans Admin- 
istration hospital: she produced evidence regarding the director’s 
unwelcome sexual advances and indicated that she ‘‘sensed’’ the 
advances were in fact demands that she submit to sexual acts.5** 





530. Title IX provides in relevant part: ‘‘No person in the United States shall, on 
the basis of sex, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any educational program or activity receiving Federal 
financial assistance.’’ 20 U.S.C. § 1681(a) (1982). 

531. Lipsett v. University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988). 

532. Id. at 896-97. 

533. Id. at 897 (citing Miller v. Bank of America, 600 F.2d 211 (9th Cir. 1979) (Title 
VII claim); Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977) ( Title VII claim); Alexander 
v. Yale University, 459 F. Supp. 1 (D. Conn. 1977), aff’d, 631 F.2d 178 (2d Cir. 1980) 
(Title IX claim)). 

534. Id. (citing Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986) (Title VII 
claim); Bohen v. City of East Chicago, 799 F.2d 1180 (7th Cir. 1986) (equal protection 
claim); Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981) (Title VII claim)). 

535. Id. at 901 (citing Katz v. Dole, 709 F.2d 251, 256 (4th Cir. 1983); De Grace v. 
Rumsfeld, 614 F.2d 796, 804-05 (1st Cir. 1980)). 

536. Id. (citing Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 70-71, 106 S. 
Ct. 2399, 2408 (1986)). 

537. Id. at 903-07. 

538. Id. at 912-14. For more on gender discrimination, see Kawatra v. Medgar Evers 
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3. Handicap**® 


In Chalk v. United States District Court, Central District of Cali- 
fornia,*“° a teacher, diagnosed as having Acquired Immune Deficiency 
Syndrome (AIDS), claimed a violation of the Rehabilitation Act** 
when public school officials reassigned him to an administrative 
position and barred him from his classroom duties. The United States 
Court of Appeals directed the lower court to enter a preliminary 
injunction ordering that the teacher be reinstated to the classroom.*? 

The court relied upon School Board of Nassau v. Arline,*** which 
involved the discharge of a teacher with tuberculosis. In Arline, the 
United States Supreme Court sought to define, in the context of a 
contagious disease, the phrase ‘‘otherwise qualified’’ appearing in 
section 504 of the Rehabilitation Act.*** The Court stated that a: 


‘‘person who poses a significant risk of communicating an in- 
fectious disease to others in the workplace will not be otherwise 
qualified for his or her job if reasonable accommodation will 
not eliminate that risk. The Act would not require a school board 
to place a teacher with active, contagious tuberculosis in a 
classroom with elementary school children.’’>+5 


Moreover, Arline requires a court to consider the nature, duration, 
severity, and probability of the risk of transmission.*** 

In light of these criteria, the court in Chalk found that, based upon 
current medical information on AIDS, the teacher had met his burden 
of proving that there was no significant risk of transmission.**” The 
teacher additionally demonstrated the possibility that, if not rein- 
stated, he would suffer irreparable injury in terms of emotional and 
psychological harm.*** Finally, the court addressed the possibility 
that the teacher’s return to the classroom would arouse fear and 





College of City Univ. of New York, 700 F. Supp. 648 (E.D.N.Y. 1988) (settlement 
agreement pursuant to which professor gave up right to initiate further ‘‘court actions”’ 
not a knowing and voluntary waiver of right to initiate Title VII suit). 

539. For cases involving students and allegations of discrimination on the basis of 
handicap, see text accompanying notes 683-702, infra. 

540. 840 F.2d 701 (9th Cir. 1988). 

541. ‘‘No otherwise qualified individual . . . shall, solely by reason of his handicap, 
be excluded from the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving federal financial assistance or 
under any program or activity conducted by any Executive Agency . . . .’’ Rehabilitation 
Act of 1973, § 504, 29 U.S.C. § 794 (Supp. 1988). 

542. 840 F.2d at 712. 

543. 480 U.S. 273, 107 S. Ct. 1123 (1987). 

544. 840 F.2d at 705. For text of section 504, see note 541, supra. 

545. Id. (quoting Arline, 480 U.S. at 287 n.17, 107 S. Ct. at 1131 n.17). 

546. Id. 

547. Id. at 707. 

548. Id. at 709-10. 
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apprehension in parents and students: in light of the absence of a 
significant risk, ‘‘[t]o allow the court to base its decision on the fear 
and apprehension of others would frustrate the goals of section 504,”’ 
which purports to protect the handicapped from ignorance and prej- 
udice.5*° 


4. Religion®®° 


In Tagatz v. Marquette University,>*' the plaintiff, Dr. Glenn Tagatz, 
alleged that Marquette University discriminated against him based, 
in part,5*? on his religion.*** Dr. Tagatz, an Episcopalian, offered 
statistical evidence to show that from 1975 to 1985 Marquette, a 
Catholic university, discriminated against non-Catholic professors in 
determining salary increases.*** 

The Court of Appeals for the Seventh Circuit agreed that the 
evidence showed a statistically-significant difference between average 
raises for Catholic and non-Catholic faculty, respectively. The court 
emphasized, however, that although such data may suggest discrim- 
ination, they do not prove it.5*> Absent proof of causation, the defen- 
dant may introduce evidence to rebut the suggestion of causation, 
and the trial court must decide whether the burden of persuasion is 
met.*5° Based upon the evidence presented, the court concluded that 
the trial judge’s verdict for Marquette was not clearly erroneous.**” 


5. Age 


Dr. Tagatz also alleged that Marquette University discriminated 
against him due to his age®** by disfavoring professors over age forty 





549. Id. at 711 (citing Arline, 480 U.S. at 284, 107 S. Ct. at 1129). 

550. For cases involving religion in contexts other than employment, see text ac- 
companying notes 133-50, supra. 

551. 861 F.2d 1040 (7th Cir. 1988). 

552. He also alleged discrimination based on age. See text accompanying notes 558- 
62, infra. 

553. Id. at 1042. This claim was brought under Title VII of the Civil Rights Act of 
1964, 42 U.S.C. § 2000e (1982). 

554. 861 F.2d at 1042-44. Dr. Tagatz, a specialist in statistical evidence in employ- 
ment discrimination, testified as his own expert witness. Noting that the prohibition 
against employing expert witnesses on a contingent-fee basis is an ethical, not eviden- 
tiary, rule, the court held that the testimony was admissible. Id. at 1042. 

555. Id. at 1044. ‘‘The data do not show that the difference [in raises] is due to a 
particular attribute (namely, being Catholic) which the members of the better-off group 
have and members of the worse-off group do not.’’ Id. 

556. Id. 

557. Id. Evidence was offered that Dr. Tagatz had published only one book and one 
article in a professional journal since 1976, had below-average teaching evaluations, 
and was ‘‘a poor citizen of the school.’’ Id. at 1043. 

558. Id. This claim was brought under the Age Discrimination in Employment Act 
of 1967, 29 U.S.C. § 621-34 (1982). ‘‘It shall be unlawful for an employer—(1) to fail 
or refuse to hire or to discharge any individual or otherwise discriminate against any 
individual with respect to his compensation, terms, conditions, or privileges of em- 
ployment, because of such individual’s age.’’ Id. at § 623. 
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in determining salary increases.**° Dr. Tagatz offered statistical evi- 
dence to show that younger professors received, on average, higher- 
percentage raises. The court noted that professors generally move 
through the ranks quickly early in their careers.*®° Accordingly, they 
usually enjoy salary increases of higher percentages before the age of 
forty. This explanation, and other plausible ones, for the differences 
to which Dr. Tagatz pointed justified the trial judge in finding against 
the statistical evidence of age discrimination.**' Other, non-statistical 
evidence offered by Dr. Tagatz was not so compelling that the judge’s 
decision could be called clearly erroneous.*® 

In McLaren v. Emory University,*** Dr. John R. McLaren, a 63-year- 
old physician who had been an employee of the Emory University 
School of Medicine since 1958, brought an action against Emory 
under the Age Discrimination in Employment Act®** (ADEA) after he 
was replaced as Director of the Division of Radiation Therapy by a 
39-year-old physician.*** Dr. McLaren alleged that his removal as 
Director was based solely on his age and was done wilfully.5® Al- 
though Dr. McLaren admitted he suffered no out-of-pocket loss from 
his removal, he alleged general damages to his reputation, loss of 
professional standing, emotional distress, and pain and suffering. He 
also sought reinstatement and monetary damages in lieu of liquidated 
damages. °° 

First, the court rejected Dr. McLaren’s argument that he was entitled 
to recovery for non-pecuniary losses. The ADEA does not allow for 
recovery of non-pecuniary losses and limits monetary recovery to 
amounts deemed to be unpaid wages and, when appropriate, liqui- 
dated damages.*®* Under the ADEA, an aggrieved employee must 
pursue informal conciliation through an administrative mediation 
process before initiating a civil action.*** According to the court, if 





559. 861 F.2d at 1042-44. 

560. Id. at 1045. (‘‘[T]he top rank—full professor—is normally reached relatively 
early in the academic’s career.’’) 

561. Id. The court pointed out, for example, thai tenure might itself be considered 
a form of compensation, a substitute for money. Id. 

562. Id. at 1045-46. 

563. 705 F. Supp. 563 (N.D. Ga. 1988). 

564. 29 U.S.C. §§ 621-634 (1982). See note 558, supra. 

565. 705 F. Supp. at 564. 

566. Id. If a jury finds that an employer has wilfully transgressed the Act, the 


plaintiff may recover liquidated damages by doubling any pecuniary loss. Id. at 567- 
68. 


567. Id. at 564. 

568. Id. at 566. The Act authorizes the courts to grant relief by: ‘‘(1) ‘judgments 
compelling employment, reinstatement or promotion;’ (2) ‘enforcing the liability for 
amounts deemed to be unpaid minimum wages or unpaid overtime compensation;’ 
and (3) ‘liquidated damages,’ in an amount equal to plaintiff’s lost wages, ‘payable 
only in cases of wilful violations.’’’ Id. at 566 (quoting 29 U.S.C. § 626(b) (1982)). 

569. Id. at 565 (construing 29 U.S.C. § 626(c)-(d) (1982)). 
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an aggrieved employee could recover general compensatory damages 
by commencing a civil action, that employee would have little in- 
centive to resolve the dispute during the conciliation process.°”° 

Second, the court rejected Dr. McLaren’s argument that ‘‘Congress 
intended liquidated damages to be punitive in nature and, therefore, 
that damages in lieu of liquidated damages need be awarded in cases 
of wilful violations where there are no liquidated damages availa- 
ble.’’5”1 According to the court, the purpose of the Act is to restore 
a victim of age discrimination to the economic position occupied 
prior to the employer’s misconduct and, if the employer acted wil- 
fully, to provide liquidated damages. The court stated that any inquiry 
into wilfulness and consequent punitive damages must be predicated 
upon a prior determination of quantifiable pecuniary loss.°”? Since 
Dr. McLaren suffered no quantifiable pecuniary damages, he was not 
entitled to liquidated damages. According to the court, ‘‘Congress 
never sought to include language [in the Act] which would authorize 
punitive damages for wilful violations when there could be no award 
of liquidated damages.’’*”? Accordingly, the court dismissed Dr. 
McLaren’s claims for non-pecuniary losses and for monetary damages 
in lieu of liquidated damages.*”* 

In other age-discrimination cases, a federal district court rejected 
Xavier University’s contention that, as a religious institution, it was 


exempt from the provisions of the ADEA;°”> and a New Jersey appel- 
late covrt held that under state law ‘‘the substantive decision to retire 
a tenured employee upon reaching age 70 is an inherent management 
prerogative concerning important educational policy and is therefore 
not negotiable,’’®’* although negotiation may take place with respect 
to procedural aspects of mandatory retirement.*”’ 





570. Id. at 567. 

571. Id. 

572. Id. at 567-68. 

573. Id. at 568. 

574. Id. 

575. Soriano v. Xavier Univ. Corp., 687 F. Supp. 1188, 1189 (S.D. Ohio 1988). 

576. University of Medicine and Dentistry of New Jersey v. University of Medicine 
and Dentistry of New Jersey, Council of American Association of University Professors 
Chapters, 538 A.2d 840, 848 (N.J. Super. Ct. App. Div. 1988). 

577. Id. The controversy centered upon the following state statutory provision: ‘‘[A]n 
employee who has attained 70 years of age who is serving under a contract of tenure 
or similar arrangement providing for tenure at a public or private institution of higher 
education may, at the option of the institution, be required to retire.’’ N.J. STaT. ANN. 
§ 10:5-2.2 (West Supp. 1989). The court cautioned that the purpose of its decision was 
neither to facilitate age discrimination nor to ‘‘grant limitless freedom to institute a 
policy of mandatory retirement for any reason.’’ Rather, ‘‘[t]he institution’s action must 
be rationally related to a legitimate educational policy and must reflect an accommo- 
dation of the institution’s needs to hire, deploy and retain faculty versus a state-wide 
prohibition against mandatory age-based retirement.’’ 538 A.2d at 848. 
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F. Workers’ and Unemployment Compensation 


In Decker v. Oklahoma State University,5”* the claimant, Kenneth 
Decker, a data-processing instructor at Oklahoma State Technical 
University, sought workers’ compensation benefits for a heart attack 
he suffered while in his office.*”° Decker claimed that mental stress 
and anxiety created within his work environment caused the heart 
attack *®° and that the attack thus resulted from a risk reasonably 
incident to his employment.** 

Under Oklahoma’s Workers’ Compensation Act,**? an injured em- 
ployee may receive compensation only when the ‘‘harm suffered 
meets the requirements of an accidental personal injury, ‘arising out 
of’ and ‘in the course of [his] employment.’’’5** The court was satisfied 
that Decker’s heart attack was an ‘‘accidental personal injury,’’* 
sustained ‘‘in the course of his employment.’’5*5 

The court stated that ‘‘an on the job injury ‘arises out of’ employ- 
ment only if (1) a causal connection exists between the conditions 
under which the work was required to be performed and the resulting 
injury, and (2) the injury resulted from a risk reasonably incident to 
the employment.’’>** Medical witnesses gave uncontroverted evidence 
that Decker’s work environment caused him to suffer stress, anxiety 
and insomnia, which can precipitate a heart attack. The court was 
satisfied that this established a causal link between his work envi- 
ronment and his heart attack.**’ 

The court’s final analysis centered on whether Decker’s injury 
resulted from a risk reasonably incident to his employment. Accord- 





578. 766 P.2d 1371 (Okla. 1988). 

579. Id. at 1372-73. 

580. He began to experience insomnia and anxiety when a change in the adminis- 
trative structure of his work environment caused a strain on his relationship with a 
newly-promoted supervisor. The supervisor requested him to perform additional duties 
for which he would not be compensated, and he refused. His mental condition worsened 
when he received a below-standard performance evaluation and finally a threat that if 
his job performance did not improve he would be terminated. Id. at 1372-73. 

581. Id. at 1372. 

582. Oxia. Stat. ANN. tit. 85, §§ 1-50 (West 1970). 

583. Decker, 766 P.2d at 1373 (quoting Oxia. STAT. ANN. tit. 85, § 11 (West 1970) 
(emphasis added)). 

584. Id. at 1374. 

An injury may be an accidental personal injury within the meaning of the 
Act if it (a) arises from the cumulative effect of a series of micro-trauma or 
exertion episodes rather than from one particular event, (b) is caused by 
overexertion or strain that is more mental than muscular, or even if (c) it 
results from ordinary work performed in a normal manner. 

Id. 

585. Id. (relevant criteria include the time, place, and circumstances under which 
the injury was sustained). 

586. Id. at 1374-75. 

587. Id. at 1375. 
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ing to the court, injuries caused by a worker’s self-induced worrying 
are not compensable, although injuries resulting from stress and 
anxiety caused by the employment’s work conditions are.*** The court 
was persuaded that, since no evidence indicated that Decker was an 
innate worrier, his injuries were caused by anxiety and insomnia 
created by his work environment. Accordingly, the court found Decker 
entitled to workers’ compensation benefits.5* 

In Katz v. Unemployment Compensation Board of Review,** the 
Commonwealth Court of Pennsylvania held that the spring term at 
the University of Pittsburgh constituted an academic term for pur- 
poses of a statute denying unemployment compensation benefits to 
employees laid off only for the period between consecutive academic 
terms.5*! Because the University academic calendar consisted of three 
fifteen-week terms, the Unemployment Compensation Board of Re- 
view erred in denying benefits to laid-off employees on the grounds 
that the Spring term, because of decreased enrollment, was not a 
‘“‘regular’’ academic term.**? Spring-term courses offered the same 
credit and required the same number of course-hours as those offered 
in other terms.5*? Moreover, the applicable statute contained no ex- 
plicit language pertaining to ‘‘regular’’ academic terms.°% 


G. Interrelationship of Claims and Proceedings 


In Roberts v. College of the Desert,*®* the plaintiff, removed as 
departmental Chair, sued under Title VII and section 1983, claiming 
sex discrimination and denial of due process.5** The jury found for 
the plaintiff on the section 1983 claim, awarding compensatory and 





588. Id. at 1375-76. 

589. Id. at 1377. 

590. 540 A.2d 624 (Pa. Commw. Ct. 1988). 

591. Unemployment Compensation Law, Pa. Stat. ANN. tit. 43, § 802.1(2) (Purdon 
Supp. 1988). 

592. 540 A.2d at 626. 

593. Id. at 625. 

594. Id. at 626. 

For more on workers’ compensation in the context of higher education, see Virginia 
Polytechnic Institute and State University v. Frye, 371 S.E.2d 34 (Va. App. 1988) 
(Industrial Commission correctly classified the institution as a ‘‘special employer’’ 
liable for death benefits to a widow whose husband was killed while performing 
maintenance work at the institution pursuant to its contract with an outside company 
that employed the husband: ‘‘[The institution] exclusively and completely controlled 
[the husband’s] employment to the extent that the [outside company] was prohibited 
from coming on campus to supervise [its] employee[].’’ Id. at 36. 

595. 861 F.2d 1163 (9th Cir. 1988). 

596. 861 F.2d at 1165-66. The plaintiff based her section 1983 claim on two grounds: 
1) denial of equal protection based on sex discrimination; and 2) denial of due process 
due to lack of a meaningful hearing before she was removed as departmental Chair. 
As to the latter, the plaintiff received a hearing before the Board of Trustees, but was 
given only eight minutes to make her presentation. Id. at 1165. 
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punitive damages totaling $655,000. The district court granted the 
defendant’s motion for judgment notwithstanding the verdict and 
ordered the plaintiff to accept a remittitur of $315,000.°°’ The plaintiff 
accepted, and the court ordered the defendants to pay within thirty 
days or to suffer reinstatement of the judgment.** The district court 
also entered judgment for the defendants following a bench trial on 
the Title VII claim.5 

On appeal, the defendants argued that Title VII is the exclusive 
remedy for sex discrimination and that the district court erred in 
allowing a section 1983 claim based on sex discrimination.°° The 
Ninth Circuit rejected the argument. Emphasizing that ‘‘Title VII does 
not deprive aggrieved parties of other remedies,’’® the court held 
that Title VII does not pre-empt action under section 1983 for a 
violation of the fourteenth amendment.®” Finding the jury’s verdict 
supported by substantial evidence, the court affirmed the judgment.*° 

The plaintiff argued that the jury’s verdict in the section 1983 
action required the district court to enter judgment for her on her 
Title VII claim. The court noted that the jury’s verdict had been a 
general one, rendering it impossible to say on which of the plaintiff’s 
alternative theories the jury based its decision. Accordingly, the 
district court was not bound. Because the finding in favor of the 





597. Id. at 1166. The court found no basis for the punitive damages and found the 
compensatory damages excessive. Id. 

598. Id. 

599. Id. at 1165. 

600. Id. at 1167. 

601. Id. (citing Johnson v. Railway Express Agency, 421 U.S. 454, 461 (1975)). 

The Third Circuit held that the proof of racial discrimination required under Section 
1981 is identical to that required under Title VII, Roebuck v. Drexel Univ., 852 F.2d 
715 (3d Cir. 1988), discussed at text accompanying notes 497-504, supra. Cf. United 
States v. Louisiana, 692 F. Supp. 642, 649-50 & n.22 (E.D. La. 1988). 

602. 861 F.2d at 1167. Accord: Brown v. Hartshorner Public School Dist. No. 1, 864 
F.2d 680 (10th Cir. 1988). 

Moreover, a plaintiff under section 1983 need not comply with the administrative- 
exhaustion requirements of Title VII. Hartshorner, 864 F.2d at 683 (citing Keller v. 
Prince George’s County, 827 F.2d 952, 955 (4th Cir. 1987); Trigg v. Ft. Wayne Comm. 
Schools, 766 F.2d 299, 302 (7th Cir. 1985); and Gillette v. McNichols, 517 F.2d 888, 
890 (10th Cir. 1975)). 

603. Id. at 1168-69. However, the court did find that the district court erred in 
reinstating the original $655,000 judgment. Because the district court had found that 
amount excessive in ordering the remittitur, it abused its discretion in later reinstating 
it. Id. at 1169. 

On appeal, the defendants also raised the issues of eleventh-amendment immunity 
for the college, qualified immunity for individual defendants, the statute of limitations, 
and whether the plaintiff had a protectible property interest in the position of depart- 
mental Chair. The court remanded the eleventh-amendment question, found no quali- 
fied immunity for the individual defendants, rejected the statute-of-limitations defense 
because it had not been pleaded at trial and found that the plaintiff had a protectible 
property interest based upon a ‘‘‘mutually explicit understanding.’’’ Id. at 1166-68 
(quoting Perry v. Sinderman, 408 U.S. 593, 601-02 (1972)). 
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defendants in the Title VII action was not clearly erroneous, that 
judgment was also affirmed.*™ 

In Levitt v. University of Texas at El] Paso,®* a tenured chemistry 
professor was dismissed for sexual harassment of at least one student. 
In a previous action, Levitt I, he had unsuccessfully alleged that the 
charges were motivated by bias and prejudice against him because he 
was Jewish and that he had been denied due process.®® While the 
earlier proceeding was still pending, the professor brought action 
under Title VII of the Civil Rights Act of 1964.°’ The court held the 
Title VII action barred by issue preclusion.®® In Levitt I, the district 
court had reviewed the university proceedings de novo and had 
concluded that the charges against the professor were not pretextual, 
and that good cause existed to terminate him.*” Since Levitt I afforded 
the professor a full and fair opportunity to litigate these issues, he 
could not raise a subsequent Title VII claim.*° 

In Stokes v. Board of Trustees of Temple University,*"' five academic 
advisors of Temple University’s Special Recruitment Admission Pro- 
gram (SRAP), a program designed to assist minority students from 
educationally-disadvantaged backgrounds, alleged that their dismis- 
sals were based on discrimination, their criticism of the University’s 
minority educational programs, and their filing of collective-bargain- 
ing complaints with various governmental agencies.*’? The University, 
contending that prior proceedings before the Pennsylvania Labor Re- 
lations Board (PLRB)** collaterally estopped the action, requested 
summary judgment.®* 





604. Id. at 1169-70. The plaintiff also argued that the district court erred in not 
awarding her attorney’s fees in the section 1983 action. However, because she failed 
to raise the issue in her notice of cross-appeal, the court declined to address it. Id. 

605. 847 F.2d 221 (5th Cir.), cert. denied, 109 S. Ct. 536 (1988). 

606. Id. at 223. For more on these proceedings, see Levitt v. University of Texas at 
El Paso, 590 F. Supp. 902, aff’d, 759 F.2d 1224 (5th Cir.), cert. denied, 474 U.S. 1034, 
106 S. Ct. 599 (1985). 

607. 847 F.2d at 224. See 42 U.S.C. § 2000e et seq. (1982). (The professor died after 
the commencement of this proceeding and his wife substituted under Fen. R. Civ. P. 
25(a)(1)). 

608. 847 F.2d at 226. 

609. Id. at 227. The court relied upon Kremer v. Chemical Construction Corp., 456 
U.S. 461, 102 S. Ct. 1883 (1982). 

610. 847 F.2d at 228. 

For more on the interrelationship of Title VII and other proceedings, see Alvarado 
v. Board of Trustees of Montgomery Community College, 848 F.2d 457 (4th Cir. 1988), 
holding that a former employee’s Title VII suit could not be dismissed for naming the 
college as the defendant in a state administrative proceeding, but naming the board of 
trustees as the defendant in the lawsuit, because of the ‘‘identity’’ between the board 
and the college. 

611. 683 F. Supp. 498 (E.D. Pa. 1988), aff'd, 872 F.2d 413 (3d Cir. 1989). 

612. Id. at 499. 

613. See AAUP v. Temple University, PERA -C-86-342-E, slip. op. (PLRB, August 
7, 1987). 

614. 683 F. Supp. at 500. Under Pennsylvania law collateral estoppel applies to 
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First, the federal district court held that the advisors’ charges of 
discrimination were not precluded by collateral estoppel. The PLRB 
proceedings had focused on whether the advisors were dismissed for 
engaging in activity protected by the Pennsylvania Public Employee 
Relations Act; whether the advisors were dismissed because of race 
or national origin required a different factual inquiry.** 

Second, the court found that collateral estoppel did preclude the 
advisors’ free-speech claims. The PLRB examiner had found that the 
advisors’ filing of complaints and their criticism of the University’s 
minority educational programs were protected by the Public Employee 
Relations Act, but were unrelated to their discharge. Furthermore, the 
advisors and the American Association of University Professors (AAUP), 
which had brought the action before the PLRB on their behalf, were 
in privity for purposes of collateral estoppel. Finally, PLRB proceed- 
ings had provided a full and fair opportunity to litigate the issues. 
Accordingly, all collateral-estoppel requirements were met.*** [In 1989, 
the Court of Appeals affirmed, without opinion].*” 


H. Collective Bargaining 


In Regents of the University of California v. Public Employment 
Relations Board,*** a union®® contended that a university violated a 
state law®° by refusing to deliver mail without postage to certain 





findings of an administrative agency when: 
(1) the issues in the agency proceeding are identical to those before the court; 
(2) the agency rendered a final decision on the merits; 
(3) the party against whom the finding is asserted was a party or in privity 
with a party in the agency proceeding; and 
(4) the party against whom it is asserted had a full and fair opportunity to 
litigate the issue before the agency. 
Id. (citing Balsbaugh v. Zeck, 92 Pa. Commw. 627, 631, 500 A.2d 208, 210 (1985) 
(PLRB findings given preclusive effect)). 

615. Id. at 501. See Pennsylvania Public Employee Relations Act, Pa. Stat. ANN. 
tit. 43, § 1101.101 et seq. (Purdon Supp. 1987). The PLRB found that they were not 
dismissed for engaging in such activity. The court noted that even if the PLRB findings 
had collateral-estoppel effect, the plaintiffs would not be precluded from recovering. 
Although the PLRB found that the advisors’ dismissal did not result from their engaging 
in protected activity, it neither found nor was authorized to find that race and national 
origin were not motivational factors. Accordingly, the advisors would need to show 
only that race or national origin was a but-for cause, not that it was the only factor. 
683 F. Supp. at 501 n.4 (citing Barnes v. McDowell, 647 F. Supp. 1307, 1311 (3d Cir. 
1983), cert. denied, 469 U.S. 892, 105 S. Ct. 266 (1984)). 

See also Page v. Delaune, 837 F.2d 233, 240 (5th Cir. 1988). 

616. 683 F. Supp. at 502. 

617. Stokes v. Bd. of Trustees of Temple Univ., 872 F.2d 413 (3d Cir. 1989). 

618. 485 U.S. 589, 108 S. Ct. 1404 (1988). 

619. Local 371 of the American Federation of State, County and Municipal Employ- 
ees. 

620. The Higher Education Employer-Employee Relations Act (HEERA), CaL. Gov’T 
Cope ANN. §§ 3560-3599 (West 1980). 
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employees whom the union was attempting to organize.*? The United 
States Supreme Court agreed with the university that neither the 
‘‘letters of the carrier’’®?? nor the ‘‘private hands’’®?* exception to the 
Private Express Statutes,®** which establish the United States Postal 
Service as a monopoly and prohibit others from delivering letters over 
postal routes, applied.*° First, the letters in question did not relate 
closely enough to the ‘‘business of the carrier’’ to come within the 
letters-of-the-carrier exception.®** Second, the private-hands exception 
did not apply, since delivery of union letters by the university to its 
employees would not be ‘‘without compensation.’’ If the university 
did not deliver the letters, employees, through their union dues, would 
pay for the service. Otherwise, however, delivery becomes ‘‘part of 
the package of monetary and nonmonetary benefits that [the university] 
provides to its employees in exchange for their services.’’®?’ 

The Equal Employment Opportunity Commission sued the Univer- 
sity of Detroit and its union, alleging a violation of Title VII®* in 
connection with a faculty member’s discharge for failure to pay agency 
fees to the union as required by the collective-bargaining agreement.®° 
The faculty member alleged his religious beliefs forbade contributing 
to the union since it supported the pro-choice position on abortion. 
The United States District Court held that the union fulfilled its duty 
of accommodation under Title VII by offering to rebate that portion 


of the agency fees expended on pro-choice activities.*°° The University 
and union were not required to accept the faculty member’s proffered 
accommodation of satisfying the entire agency fee through a charitable 
contribution. The requested accommodation would raise the sub- 





621. 485 U.S. at , 108 S. Ct. at 1407. 

622. 18 U.S.C. § 1694 (1982); 39 C.F.R. § 310.3(b) (1987). The exception states: 
‘‘Whoever . . . carries, otherwise than in the mail, any letters or packets, except such 
as relate ... to the current business of the carrier ... shall, except as otherwise 
provided by law, be fined not more than $50.”’ 

623. 18 U.S.C. § 1696(c) (1982); 39 C.F.R. § 310.3(c) (1987): ‘‘This chapter shall 
not prohibit the conveyance or transmission of letters or packets by private hands 
without compensation.”’ 

624. 18 U.S.C. §§ 1693-99 (1982); 39 U.S.C. §§ 601-06 (1982). 

625. 485 U.S. at , 108 S. Ct. at 1412-13. 

626. 485 U.S. at , 108 S. Ct. at 1410. 

627. 485 U.S. at , 108 S. Ct. at 1412. 

628. ‘‘[T]he term ‘religion’ includes all aspects of religious observance and practice, 
as well as belief, unless an employer demonstrates that he is unable to reasonably 
accommodate to an employee’s or prospective employee’s religious observance or 
practice without undue hardship on the conduct of the employer’s business.’’ Title VII 
of the Civil Rights Act of 1964, § 701(j), 42 U.S.C. § 2000e-j (1982). 

629. E.E.O.C. v. University of Detroit, 701 F. Supp. 1326 (E.D. Mich. 1988). 

630. 701 F. Supp. at 1331-32 (see Ansonia Bd. of Educ. v. Philbrook, 470 U.S. 60 
(1986)). 

631. Id. at 1338 (see Railway Employees’ Dept. v. Hamson, 351 U.S. 225 (1956); 
Machinists v. Street, 367 U.S. 740 (1961); Railway Clerks v. Allen, 373 U.S. 113 
(1963); Abood v. Detroit Bd. of Educ., 431 U.S. 209 (1977)). 
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stantial likelihood of a widespread refusal to pay union dues and thus 
imposed an undue hardship on the union.*? 


I. Public Employment—Conflict of Interest 


Law professors at Rutgers University represented the Civic League 
of Greater New Brunswick in its business before the Council on 
Affordable Housing. The League sought an advisory opinion from the 
Executive Commission on Ethical Standards with regard to this rep- 
resentation. The Commission, and ultimately a state court, found that 
the professors were state employees and therefore, under Conflicts of 
Interest law,®** could not represent a private party before a state 
agency.®** 

The reviewing court rejected the faculty members’ argument that 
requiring them and their students to abandon the case contradicted 
the goal of the legislature to promote public education, since the 
students could assist private attorneys or the Public Advocate in the 
matter, perhaps even with the guidance of the professors.**° The court 
found irrelevant the professors’ lack of personal or pecuniary interest 
in the litigation.**° In addition, an exemption which would allow a 
state employee to appear before a state agency on behalf of a munic- 
ipality did not apply, since the proceedings were more for the benefit 


of lower-income citizens than for that of the municipality.*’ 


X. ADVERSE ACADEMIC, DISCIPLINARY OR LICENSING DECISIONS®® 


A. Due Process 


In Gorman v. University of Rhode Island,*° a student contended 
that the University deprived him of due process in the course of 





632. Id. at 1343. Cf. Gibney v. Toledo Bd. of Educ., 532 N.E.2d 1300 (Ohio 1988), 
in which nonmember teachers sued the union in state court, alleging that a collective- 
bargaining service fee violated their civil rights. The Supreme Court of Ohio held that 
the teachers could not be required to pay the fees until the union established a 
constitutional method of rebate. Id. at 1305-06. For more on this issue, see Communication 
Workers of America v. Beck, 487 U.S. , 108 S. Ct. 2641 (1988). For more on employees’ 
objections to unions’ funds, see text accompanying notes 123-25, supra. 

633. ‘‘No State officer or employee or member of the Legislature . . . shall represent, 
appear for, or negotiate on behalf of . .. any person or party other than the State in 
connection with any cause, proceeding, application or other matter pending before any 
State agency ... .’’ N.J. Stat. ANN. § 52:13D-16b (West 1986). 

634. In Re Executive Comm’n on Ethical Standards Re: Appearance of Rutgers 
Attorneys, 537 A.2d 713 (N.J. Super. 1988). 

635. Id. at 718. 

636. Id. at 719. 

637. Id. at 722. The court did suggest that the legislature consider exempting the 
professors since addressing issues of public policy fell within their roles. Id. at n.10. 

638. For a discussion of adverse academic decisions in the context of discrimination 
on the basis of race or handicap, see text accompanying notes 679-89, infra. 

639. 837 F.2d 7 (1st Cir. 1988). 
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disciplinary hearings. The First Circuit noted that in cases involving 
student discipline, federal courts ‘‘have uniformly held that fair proc- 
ess requires notice and an opportunity to be heard before the expulsion 
or significant suspension of a student from a public school.’’*° Al- 
though the plaintiff was clearly provided with notice and an oppor- 
tunity to be heard, he asserted that by depriving him of ‘‘certain 
procedural protections,’’ he was denied due process.%! The court 
disagreed and held that the proceedings were fair and met the re- 
quirements of due process.*? While university disciplinary hearings 
should provide students with an opportunity to explain their version 
of the facts, procedures need not ‘‘mirror common law trials.’’®* 

This point was significantly buttressed by the Sixth Circuit in 
Newsome v. Batavia Local School District.6** In Newsome, a high 
school student expelled for alleged involvement in a drug-trafficking 
incident contended that his due-process rights had been violated. In 
particular, he complained of such procedural defects as the denial of 
an opportunity to cross-examine witnesses, denial of his right to an 
impartial tribunal, and the tribunal’s consideration of evidence of 
which the plaintiff was not apprised.*** On appeal, the Sixth Circuit 
first determined that the need to protect the plaintiff’s student-accusers 
from physical retaliation and ostracism outweighed the plaintiff’s right 
to cross-examine.™® The school administrator’s knowledge of the ac- 
cusers’ trustworthiness and relationship with the accused could help 
ensure that the truth was discovered.*’ 

Second, the court held that the benefits of allowing the student to 
cross-examine the school principal and superintendent were out- 
weighed by the burden of diverting these administrators’ attention 
from their numerous responsibilities.*** Third, the court held that the 
participation of investigating administrators in the closed deliberation 
process did not violate the student’s due process rights by depriving 
him of an impartial decisionmaker.**° 





640. Id. at 13. 

641. Id. at 14. These protections included (1) an impartial and independent decision- 
maker; (2) a transcript and/or tape recording of the hearings; (3) cross-examination 
concerning possible bias of any participant in the actions; (4) representation by counsel 
at the hearings; and (5) review of the University’s decision by a court under a 
“‘substantial evidence’’ standard. 

642. Id. at 16. 

643. Id. 

644. 842 F.2d 920 (6th Cir. 1988). 

645. Id. at 921. The student was ultimately expelled for a period of one year. Id. at 
926. The court noted that suspension cases involving a period longer than ten days, 
the remainder of the school term, or expulsion may require more formal procedures 
than other suspensions. Id. at 923. 

646. Id. at 925. 

647. Id. at 924. 

648. Id. at 925-26. 

649. Id. at 927. 
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Nonetheless, the court did agree with the student that his due- 
process rights were violated when the superintendent disclosed at the 
closed deliberation evidence which had not been presented at the 
open hearing. Specifically, the superintendent waited until the delib- 
eration session to reveal that a counselor had informed him of the 
student’s confession. This tactic precluded the student from the op- 
portunity to rebut the evidence against him.*° 

In Paoli v. University of Delaware,®' a student in an optional co- 
curricular program was prevented from taking an advanced course 
after failing a prerequisite. A federal district court found no denial of 
due process; she had no protected property right in completing the 
program before she graduated and no student who failed the prereq- 
uisite was allowed to take the advanced course.®” 


B. Contract 


The right of a university to change degree requirements for students 
already enrolled was considered in Doherty v. Southern College of 
Optometry.®* In Doherty, a former student of optometry sued the 
college for breach of contract*** when it denied him a degree because 
of his inability to meet the clinical-proficiency requirements.** Im- 
plicit in a university’s general contract with its students is a right to 


change its academic requirements if such changes are not arbitrary 
and capricious.*** In view of the school handbook’s assertion of the 
college’s right to change degree requirements and of the college’s 
practice of applying curriculum changes to current students, the 
modification of the degree requirements to include a clinical profi- 
ciency in four particular instruments was reasonable and did not 
amount to a breach of contract.*®” 





650. Id. at 927-28. In addition, the court determined sua sponte that the plaintiff 
did not have standing to seek an injunction to order the school district to revise its 
pre-expulsion procedures to comport with due-process requirements. Id. at 922. The 
plaintiff did not meet the test set forth in City of Los Angeles v. Lyons, 461 U.S. 95, 
103 S. Ct. 1660 (1983), because he could not demonstrate that he would be subjected 
to another expulsion proceeding. Newsome, 842 F.2d at 923. For more on student 
suspensions, see Schulman v. Franklin and Marshall College, 538 A.2d 49 (Pa. Super. 
1988). In Schulman, the court denied a preliminary injunction to a suspended student 
who failed to establish that he would be irreparably harmed without it: he could be 
compensated by money damages, and the notation of suspension on his transcript 
could be removed, if he prevailed on the merits. 

651. 695 F. Supp. 171 (D. Del. 1988). 

652. Id. at 173-74. : 

653. 862 F.2d 570 (6th Cir. 1988). 

654. The plaintiff also claimed fraud and a violation of the Rehabilitation Act of 
1974. Id. at 573. 

655. Id. 

656. Id. at 577 (citing Mahavongsanan v. Hall, 529 F.2d 448, 450 (5th Cir. 1976); 
Nettelman v. Case Western Reserve Univ., 560 F. Supp. 1, 3 (N.D. Ohio 1981)). 

657. Id. at 578. 
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The statements made by faculty members concerning the student’s 
likely ability to perform in school did not, when taken with the 
curriculum as described in the catalog at the time of enrollment, create 
a special contract precluding the college from altering its requirement 
to include a proficiency with certain clinical instruments.*** The 
college did not act in bad faith by adopting the requirement or in 
failing to waive it upon request of the student, who, suffering from 
retinitis pigmentosa, could not operate the instruments and who had 
enrolled prior to the adoption of the requirement.** 

Brindim v. University of Montana®® concerned a breach-of-contract 
action brought by a student against the University of Montana for its 
failure to award him a degree. The Supreme Court of Montana held 
that the student did not fulfill his duties under the alleged implied 
contract requiring the University to give the degree if he paid the 
tuition and satisfied the academic requirements set out in the Uni- 
versity catalog. This was so even though the catalog allegedly did not 
indicate a ‘‘piano function’? examination as a prerequisite to the 
required music course. The student failed to take the exam and 
received incomplete and even failing grades for the course; the student 
also failed to complete another required music course and did not 
fulfill the student teaching requirement. The court also found that the 
University did not breach any implied covenant of good faith and fair 


dealing by failing to award the degree, even if the University failed 
to honor assurances that course work from another university would 
satisfy the degree requirements.*** 


C. Statute 


In Fox v. Board of Regents,**? three psychologists who were denied 
admission to the state’s licensing examination brought action against 
the New York Board of Regents. The court looked to the professional 
licensing statute,°** which requires applicants to have ‘‘’a doctoral 
degree in psychology[,‘however denominated,] granted on the basis of 
completion of a program of psychology registered with the [Education 
Department] or the substantial equivalent thereof.’’’*** Since the phrase 
‘‘substantial equivalent thereof’’ modified the requirement of program 
content rather than the requirement of a doctorate in psychology, the 
psychologists’ doctorates in Counselor Education from St. John’s Uni- 
versity did not suffice.*** Furthermore, even if underqualified appli- 





658. Id. at 578-79. 

659. Id. at 579 (see Olson v. Board of Higher Educ., 402 N.E.2d 1150, 1152 (1980)). 

660. 766 P.2d 861 (Mont. 1988). 

661. Id. at 862-63. 

662. 527 N.Y.S.2d 651 (N.Y. App. Div. 1988). 

663. N.Y. Epuc. Law § 7603(2) (McKinney 1985). 

664. 527 N.Y.S.2d at 653. 

665. Id. ‘‘[S]everal weaknesses . . . would have to be addressed before the program 
could be approved by the American Psychological Association as a doctoral program 
in counseling psychology.’ Id. 
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cants had in the past been allowed to take the examination, ‘‘no useful 


purpose would be served by compelling [the Board] to repeat those 
mistakes for the sake of consistency.’’®* 


XI. DISCRIMINATION—STUDENTS®®” 


A. Race 


The United States charged Louisiana with illegally maintaining a 
dual-college system based on race.** The United States District Court 
held that the United States had standing to bring suit for Louisiana’s 
violations of Title VI,*** even if the United States did not have standing 
under the fourteenth amendment.*” The United States had standing 
under Title VI to enforce the contractual provisions to ensure that 
monetary educational grants to Louisiana were not used to discrimi- 
nate,®”! and Title VI allowed all remedies available under the four- 
teenth amendment.*”? 

Louisiana’s freedom-of-choice policy, allowing a citizen to choose 
which college to attend, did not in itself demonstrate that the state 
was not operating an unlawful, racially-based, dual educational sys- 
tem.®’? Statistics which indicated extreme racial imbalances between 
traditionally ‘‘white’’ and traditionally ‘‘black’’ colleges, the disparity 
of support given to each school, and the state’s maintenance near 
each other of duplicative institutions with different traditional racial 
makeups, however, did reflect a dual system.*”* 





666. Id. at 653-54 (see Leap v. Levitt, 57 A.D.2d 1021, 1022, 395 N.Y.S.2d 515, 
leave denied, 42 N.Y.2d 807, 368 N.E.2d 45, 398 N.Y.S.2d 1029 (1977)). 

667. For cases involving discrimination in the employment context, see text accom- 
panying notes 496-577, supra. 

668. United States v. Louisiana, 692 F. Supp. 642 (E.D. La. 1988). For later pro- 
ceeding, see United States v. La., 1989 U.S. Dist. LEXIS 8319; id., 1989 U.S. Dist. 
LEXIS 9258 (E.D. La.); Southern Univ. Bd. of Supervisors v. United States, 1989 U.S. 
LEXIS 3490; and id., 1989 U.S. LEXIS 3548 (district court orders stayed by U.S. 
Supreme Court pending timely docketing of appeals and final disposition). For more 
on this situation, see Court Rejects Appeals in La. Segregation Case, The Chron. of 
Higher Educ., Aug. 16, 1989, at A16, col.1; and Louisiana is Illegally Operating a 
Racially Segregated College System, U.S. Court Rules, The Chron. of Higher Educ., 
Sept. 1, 1988, at A25, cols.1-5. 

669. ‘‘No person in the United States shall, on the ground of race, color, or national 
origin, be excluded form participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving federal financial assistance.’’ 
Civil Rights Act of 1964, 42 U.S.C. § 2000d-1 (1982). 

670. ‘‘No State shall make or enforce any law which shall . . . deny to any person 
within its jurisdiction the equal protection of the laws.’’ U.S. Const. amend. XIV, § 

671. 692 F. Supp. at 649-50 & n.20. 

672. Id. at 649-50 & n.22. 

673. Id. at 653-58. 

674. Id. 
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In Lee v. Macon County Board of Education,®’> the District court of 
Alabama found that a state technical college had achieved ‘‘unitary 
status’’ as a racially desegregated educational entity, and was therefore 
entitled to removal from court supervision.®”® The court noted that, 
according to the Eleventh Circuit: 


a unitary school system is one which has not operated segre- 
gated schools . . . for a period of several years. A school system 
which has achieved unitary status is one which is not only 
unitary but has eliminated the vestiges of prior discrimination 
and has been adjudicated as such through the proper judicial 
procedures.°®”” 


In addition, the plaintiff class for ten years had failed to claim that 
the school was not in compliance with a desegregation injunction; it 
therefore could not respond to a sua sponte show-cause order by 
arguing that the school would continue forever to assume the burden 
of ‘‘prov[ing] its compliance and purity.’’®”® 

In Anderson v. University of Wisconsin®”, a black law student 
brought suit against the University of Wisconsin Law School when it 
failed to readmit him for a third time. Although he failed to meet the 
Law School’s standards, the plaintiff claimed that the school’s decision 
not to readmit him violated the equal-protection clause by discrimi- 
nating against him because of race.*° In finding that the Law School 
did not discriminate against the student on the basis of race, the 
Seventh Circuit considered the school’s previous two grants of read- 
mission to the plaintiff, and the lack of any evidence that the school 
had readmitted students with lower averages without assurance that 
they had overcome their difficulties.*** In addition, the court noted 
that the median grade-point average of readmitted black students was 
lower than that of white students, showing ‘‘the absence of systemic 
discrimination against blacks; white students needed higher averages 
than black students did to elicit a favorable decision from the Reten- 
tions Committee.’’®*? 


B. Handicap 


The student-plaintiff in Anderson alleged discrimination on the 
basis not only of race, but of handicap as well. He claimed that the 





675. 681 F. Supp. 730 (N.D. Ala. 1988). 

676. Id. at 740. 

677. Id. at 736 (quoting Georgia State Conference of Branches of NAACP v. Georgia, 
775 F.2d 1403 n.12 (11th Cir. 1985)). 

678. Id. at 739. 

679. 841 F.2d 737 (7th Cir. 1988). 

680. Id. at 739. The plaintiff also claimed a violation of Section 504 of the Rehabil- 
itation Act, alleging discrimination on the basis of his alcoholism. See text accompa- 
nying notes 683-89, infra. 

681. Id. at 740. 

682. Id. 
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decision not to readmit was based in part on his alcoholism, and thus 
violated section 504 of the Rehabilitation Acts of 1974.°** With respect 
to this claim, the Seventh Circuit considered the meaning of ‘‘other- 
wise qualified handicapped individual’’ in the context of the case.* 
The court determined that ‘‘[a] student who cannot maintain [the 
minimum average] at the Law School is not qualified to remain as a 
student, unless the student shows that the source of the academic 
problem has been abated, making future work of satisfactory quality 
likely.’’®*> The court, asserting that the judiciary should defer to the 
judgments of university faculties, rejected the plaintiff’s contention 
that a jury should decide whether he had recovered sufficiently to 
perform academically.®** ‘“‘The question is not whether a court believes 
that Anderson could handle the work. It is whether the University 
discriminated against him because of his handicap . . . .’’®*” The court 
found no evidence ‘‘that the University held a stereotypical view of 
alcoholism.’’®** Finally, the court rejected the plaintiff’s claim that 
the Constitution prohibited decision-making on the basis of handicap. 
‘‘Law schools may consider academic prospects and sobriety when 
deciding whether an applicant is entitled to a scarce opportunity for 
education.’’®*° 

The United States Supreme Court too addressed the relationship 
between alcoholism and section 504. In Traynor v. Turnage,®° veter- 
ans who did not exhaust their educational-assistance benefits within 
the allowed ten-year period after their military service claimed that 
their alcoholism entitled them to extensions. The provision requiring 
the benefits to be consumed within ten years afforded veterans an 
extension ‘‘if they were prevented from using their benefits earlier by 
‘a physical or mental disability which was not the result of . . . [their] 
own willful misconduct.’’’®*! The United States Supreme Court con- 
cluded that a Veterans’ Administration regulation®* that does not 
excuse ‘‘primary alcoholics’ (persons whose alcoholism is not due to 
mental illness) from the ten-year period did not violate section 504 
of the Rehabilitation Act of 1974,°* whose purpose is to prevent 





683. 29 U.S.C. § 794 (1982). For the text of this provision, see note 541, supra. 

684. Id. Section 504 prohibits an institution which receives federal funds from 
discriminating against an ‘‘otherwise qualified handicapped individual.’’ See 29 U.S.C. 
§ 794 (1982). 

685. 841 F.2d at 740 (emphasis in original). 

686. Id. at 741. 

687. Id. 

688. Id. at 741-42. 

689. Id. at 742. 

690. 485 U.S. 535, 108 S. Ct. 1372 (1988). 

691. Id. at 1376 (quoting 38 U.S.C. § 1662(a)(1) (1982)). 

692. 38 C.F.R. § 3.301(c)(2) (1987). See 108 S. Ct. at 1376 n.2. 

693. The Court first determined that the Veterans’ Administration decision was 
subject to judicial review and not precluded by 38 U.S.C. § 211(a) (1982), which bars 
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discrimination on the basis of handicap.** Since the benefits were 
being denied to the veterans not ‘‘solely by reason of [their] handi- 
cap,’’ as prohibited by section 504, but rather because, to some degree, 
of the willfulness of their conduct causing the disability, primary 
alcoholism, the two statutes were not in conflict.®° 

In Robertson v. Granite City Community Unit School District No. 
9,°°° the district court granted a preliminary injunction to a hemo- 
philiac student with AIDS-related complex following a school board 
decision to place him in a separate ‘‘modular’’ classroom. The court 
addressed several criteria in making its determination. First, no other 
remedy at law existed. The Education for All Handicapped Children 
Act (EAHCA)®*” did not apply since the student’s physical condition 
did not adversely affect his school performance; his learning and 
behavioral difficulties did not result from his illness.** Second, the 
court found that segregation and isolation would cause irreparable 
harm.® Third, the possible harm to the school board from a prelim- 
inary injunction was outweighed by the harm which the student would 
incur from being isolated.” Fourth, the student had a reasonable 
likelihood of success on the merits since he was ‘‘handicapped’”’ 
within the meaning of the Rehabilitation Act, and apparently ‘‘oth- 
erwise qualified’’ to attend school in a normal classroom setting.” 
Finally, the court concluded that, in light of current medical knowl- 


edge, the public interest would not be harmed by issuing the injunc- 
tion.”° 


C. Gender 


An action was brought’ to determine whether the public accom- 
modations provision of the New Jersey Law Against Discrimination” 





judicial review of ‘‘the decision[s] of the Administrator on any question of law or fact 
under any law administered by the Veterans’ Administration providing benefits for 
veterans.’’ 108 S. Ct. at 1377 n.3, 1380. 

694. Id. at 1383. 

695. Id. at 1382-83. 

696. 684 F. Supp. 1002 (S.D. Ill. 1988). 

697. 20 U.S.C. § 1400 et seq. (1982 & Supp. IV 1986). 

698. 684 F. Supp. at 1005. 

699. Id. 

700. Id. at 1006. 

701. Id. Accord: Doe v. Bolton Elementary School Dist. No. 148, 694 F. Supp. 440 
(N.D. Ill. 1988). 

702. Id. For a similar case and result, see Doe v. Bolton Elementary School Dist. 
No. 148, 694 F. Supp. 440 (N.D. Ill. 1988). The court ordered that the student be 
allowed to return to school, but only under ‘‘carefully drawn procedures . . . imple- 
mented to ensure any potential risk of harm to the student’s classmates and teacher 
will be virtually eliminated.’’ Id. at 449. 

703. Frank v. Ivy Club, 548 A.2d 1142 (N.J. Super. 1988). 

704. ‘‘All persons shall have the opportunity to obtain . . . all the accommodations, 
advantages, facilities, and privileges of any place of public accommodation . . . without 
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covered private eating clubs associated with Princeton University. The 
Superior Court of New Jersey found that the New Jersey law covered 
private establishments which had altered their distinctly private char- 
acter through close association with the University.”° A balance must 
be struck, the court said, between the club members’ associational 
rights and the state’s compelling interest in eliminating invidious sex 
discrimination.” 


D. Sexual Orientation 


In Clarke v. United States,’ plaintiffs, members of the District of 
Columbia city council, brought an action challenging the constitu- 
tionality of the ‘‘Nation’s Capital Religious Liberty and Academic 
Freedom Act,’’°* also known as the ‘‘Armstrong Amendment.’’” The 
Armstrong Amendment was enacted in response to Gay Rights Coa- 
lition of Georgetown University Law Center v. Georgetown Univer- 
sity,”"° which required Georgetown University, under the District of 
Columbia Human Rights Act,’ to grant certain facilities and services 
to gay groups on its campuses.”’? The Armstrong Amendment deprived 
the District of Columbia of appropriations if it refused to adopt 
legislation, specified in the Amendment, granting religiously-affiliated 
educational institutions the right to deny benefits or endorsement to 
persons condoning homosexuality.’** The plaintiffs asserted, inter alia, 
that conditioning appropriations on the adoption of specified legis- 
lation contained in the Amendment coerced political speech in vio- 
lation of their first-amendment rights.”* 

The court held that voting, in this context, was of sufficient com- 
municative value to be protected by the first amendment.’*> According 





discrimination because of race, creed, color, national origin, ancestry, age, marital 
status or sex, subject only to conditions and limitations applicable alike to all persons.’’ 
N.J. Stat. ANN. § 10:5-12(f) (West 1976 & Supp. 1988). 

705. 548 A.2d at 1148. 

706. Id. (see New York State Club Assoc. v. New York City, 487 U.S. ___., 108 S. 
Ct. 2225 (1988); Board of Directors of Rotary Int’l v. Rotary Club, 481 U.S. ___, 107 S. 
Ct. 1940 (1987)). 

707. 705 F. Supp. 605 (D.D.C. 1988). 

708. The Nation’s Capital Religious Liberty and Academic Freedom Act (Armstrong 
Amendment), Pub. L. No. 100-462, 102 Stat. 2269 (1988). 

709. Clarke, 705 F. Supp. at 606. 

710. 536 A.2d 1 (D.C. 1987) (en banc). 

711. D.C. Cope § 1-22520 (1987). 

712. Clarke, 705 F. Supp. at 607; for more on this case, see Dutile, God and Gays at 
Georgetown: Observations on Gay Rights Coalition of Georgetown University Law Center 
v. Georgetown University, 15 J.C.U.L. 1 (1988). 

713. Clarke, 705 F. Supp. at 606-07. 

714. Id. at 607. 

715. Id. The court concluded that the act of voting for or against the Amendment was 
tantamount to an oral or written statement of plaintiffs’ views on this controversial matter 
of public policy. Id. 
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to the court, the Armstrong Amendment placed a burden on plaintiffs’ 
speech’”** and no compelling governmental interest existed to justify 
that burden.”’” The court concluded that though Congress’ authority 
over the District encompasses the power to legislate for the District, 
the use of that power must be constitutional.”** Accordingly, the court 
held the Armstrong Amendment unconstitutional because it placed 
an unjustified burden on the first-amendment rights of the plaintiffs. 


XII. ATHLETICS 


A. Gender Discrimination 


In Saint v. Nebraska School Activities Association,’*® the Nebraska 
District Court issued a temporary restraining order in favor of a female 
high school student who wished to participate on her high school’s 
boys’ wrestling team, despite a Nebraska School Activities Association 
(NSAA)”° rule prohibiting girls from participating in boys’ contact 
sports.” The court refused to find a substantial relationship between 
the rule and its asserted goals of protecting the health and safety of 
female students.”22 Although the rule failed to prohibit weak boys 
from joining the team, it ‘‘worked to exclude qualified member{s] of 
the female gender not for any substantial reason, but only ‘because 
they are presumed to suffer from an inherent handicap or to be innately 
inferior.’’’’?° 





716. Members of the council opposed to adopting the Armstrong Amendment would 
be forced to vote for it in order to secure appropriations vital to the District’s continued 
operations. Id. at 609. 
{E]ven [if the members of the council opposed to the amendment] were . . 
to make known that they voted for the law only in order to obtain funding, 
the message conveyed to their constituents would be ambiguous and might 
well give rise to the impression that [they] failed to act on the courage of 
their convictions. 

Id. 

747. Id. 

718. Id. at 612. 

719. 684 F. Supp. 626 (D. Neb. 1988). 

720. The NSAA promotes and regulates competitive extra-curricular activities in 
Nebraska public and parochial schools. Id. at 627 n.2. 

721. Id. at 627 & n.3. 

722. Id. at 629. 

723. Id. (quoting Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 725, 102 S. 
Ct. 3331, 3336 (1982)). Additionally, the court considered the irreparable injury which 
the plaintiff would suffer if not allowed to develop her athletic skills, id. at 628, the 
probability of her success on the merits, id. at 628-29, and the public interest, id. at 
629-30. All favored the plaintiff. See Fortin v. Darlington Little League, Inc., 514 F.2d 
344 (1st Cir. 1975); Morris v. Michigan State Bd. of Educ., 472 F.2d 1207 (6th Cir. 
1973); Lantz v. Ambach, 620 F. Supp. 663 (S.D.N.Y. 1985); Force v. Pierce City, R-VI 
School Dist., 570 F. Supp. 1020 (W.D. Mo. 1983); Leffel v. Wisconsin Interscholastic 
Athletic Ass’n, 444 F. Supp. 1117 (E.D. Wis. 1978); Hoover v. Meiklejohn, 430 F. 
Supp. 164 (D. Colo. 1977); Carnes v. Tennessee Secondary School Athletic Ass’n, 415 
F. Supp. 569 (E.D. Tenn. 1976); Clinton v. Nagy, 411 F. Supp. 1396 (N.D. Ohio 1974); 
Reed v. Nebraska School Activities Ass’n, 341 F. Supp. 258 (D. Neb. 1972). 
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B. Antitrust 


In McCormack v. NCAA,7* alumni, football players, and cheerlead- 
ers at Southern Methodist University (SMU) unsuccessfully alleged 
that the NCAA violated antitrust laws by promulgating and enforcing 
rules restricting benefits to be awarded to student athletes.”*5 After 
the NCAA discovered that SMU had violated NCAA rules limiting 
compensation for football players to scholarships carrying limited 
financial benefits, the organization suspended SMU’s football season 
temporarily and imposed various restrictions.’ 

The Fifth Circuit found that the alumni and cheerleaders lacked 
standing to bring an antitrust suit: ‘‘Only a person injured ‘in his 
business or property’ may seek damages for violation of the antitrust 
laws,”?”? and only a person ho can show a significant threat of such 
injury from impending v..‘ations can obtain injunctive relief.’’’* 
Neither the loss of the che srleaders’ opportunity to lead cheers nor 
the devaluation of alumn: s degrees constituted interests which the 
antitrust laws were designed to protect.”?? Assuming, without decid- 
ing, that the football players were proper plaintiffs, the court addressed 
the antitrust claims on their merits.”*° The court found that the NCAA’s 
eligibility rules were reasonable and therefore did not violate antitrust 
laws.731 


C. Waivers of Liability 


Parents and students in two school districts in the State of Wash- 
ington challenged district regulations requiring participants in inter- 
scholastic sports to sign waiver forms.”*? The waiver released the 
school districts from liability for injuries to students participating in 
interscholastic sports caused by the negligence of school-district em- 
ployees.”** In one case the trial court held the waiver void as against 
public policy, while in the other the requirement of the waiver was 





724. 845 F.2d 1338 (5th Cir. 1988). 

725. The plaintiffs also claimed violation of their civil rights. The court held that 
the NCAA was not a state actor for the purposes of section 1983. Id. at 1346. For more 
on this issue, see text accompanying notes 2-35, and see note 21, supra. 

726. 845 F.2d at 1340. 

727. Id. at 1341. See Clayton Act, § 4, 15 U.S.C. § 15 (1982). 

728. 845 F.2d at 1341. See Clayton Act, § 16, 15 U.S.C. §26 (1982). See also Cargill, 
Inc. v. Monfort of Colorado, Inc., 107 S. Ct. 484, 490-91 (1986). 

729. 845 F.2d at 1342. 

730. Id. at 1343. 

731. Id. The Sherman Act forbids only unreasonable restraints of trade—not every 
restraining combination or conspiracy. See NCAA v. Board of Regents of the Univ. of 
Okla., 468 U.S. 85, 98, 104 S. Ct. 2948, 2959 (1984); Chicago Bd. of Trade v. United 
States, 246 U.S. 231, 238, 38 S. Ct. 242, 243 (1918). 

732. Wagenblast v. Odessa School Dist. No. 105-157-166J, 110 Wash.2d 845, 758 
P.2d 968 (1988). 

733. Id. at 847, 758 P.2d at 969. 
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sustained.”** The Supreme Court of Washington joined the two cases 
to consider the single issue: ‘‘Can school districts require public school 
students and their parents to sign written releases which release the 
district from the consequences of all future school district negligence, 
before students will be allowed to engage in certain recognized school 
related activities, here interscholastic athletics?’’’* 

The court relied on the factors established in Tunkl v. Regents of 
University of California’** to hold the waivers invalid because they 
violated public policy.”*’ In particular the court found interscholastic 
athletics traditionally subject to governmental regulation and noted 
that both school districts relied upon the Washington Interscholastic 
Activities Association to regulate their athletic programs.’** The court 
noted the importance of athletics to public education, and therefore 
to the public in general, and the requirement that athletic programs 
be offered on a nondiscriminatory basis.7*° Given the unique nature 
of high school athletics, school districts have a near monopoly on 
such activities, and parents and students are presented the waivers 
on a ‘‘take it or leave it’’ basis, with no option to purchase coverage 
against negligence.”*° For these reasons, and because students are 
under the almost exclusive control of school-district employees, the 
court held the waivers invalid.’”** 

The court also declined to uphold the waivers on the grounds that 
they constituted an express assumption of risk.”*2 However, it left 
open whether a student could ever assume the risk of injury by 
participating in interscholastic sports. Rather, the court indicated that 
that issue would be addressed on a case-by-case basis under estab- 
lished assumption-of-risk standards.” 


D. Drug Testing 


In O’Halloran v. University of Washington,’** Elizabeth O’Halloran, 
a student at the University of Washington and a member of its track 
and cross-country teams, filed a complaint in state court against the 
University of Washington. The complaint challenged the constitution- 
ality of the University’s drug-testing program and sought to prevent 
the University from enforcing its own drug-testing program and from 





. Id. at 847-48, 758 P.2d at 969. 
. Id. at 848, 758 P.2d at 969-70. 
. 60 Cal.2d 92, 383 P.2d 441, 32 Cal. Rptr. 33 (1963). 
. 110 Wash.2d at 851-52, 758 P.2d at 971. 
. at 852-53, 758 P.2d at 972. 
. at 853-54, 758 P.2d at 972-73. 
. at 854-55, 758 P.2d at 973. 
. at 855-56, 758 P.2d at 973. 
. at 856-58, 758 P.2d at 973-74. 
. Id., 758 P.2d at 974. 
. 856 F.2d 1375 (9th Cir. 1988). 
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prohibiting students from participating in intercollegiate competition 
if they refused to sign the NCAA drug-testing consent form. The 
complaint did not name the NCAA as a party.”*® 

Should the state court order the University to allow O’Halloran to 
participate in intercollegiate competition, the University would then 
be faced with the dilemma of complying with the court ordei at the 
expense of violating its contract with the NCAA. Under that contract, 
the University promised to abide by the rules of the NCAA, and, 
therefore, to withhold from all intercollegiate competition any athlete 
deemed ineligible under NCAA requirements, including any athlete 
failing to consent to drug testing.”“° In light of the University’s possible 
expulsion from the NCAA, the state court ordered the University to 
join the NCAA in the lawsuit by filing a third-party complaint. Shortly 
thereafter, the NCAA petitioned the federal district court for removal, 
and O’Halloran moved to remand the action to state court.”*”” 

The district court denied the motion to remand the action and also 
dismissed the third-party complaint against the NCAA as premature, 
though it did order O’Halloran to join the NCAA as a defendant. 
O’Halloran filed a notice of appeal regarding the order denying a 
remand of the action and also filed an amended complaint naming 
the NCAA as a defendant.’ At this point, the University of Wash- 
ington revised its drug-testing procedures,’ and all claims against it 
were dismissed. The district court then denied O’Halloran’s motion for 
a preliminary injunction, from which she appealed as well.’ 

On appeal, the Ninth Circuit held that ‘‘‘[iJn determining the exis- 
tence of removal jurisdiction . .. based upon a federal question[, the 
court] must look to the complaint as of the time the removal petition 
was filed.’’’’5* The court then looked at the complaint at the time the 
removal petition was filed and found the University of Washington 
as a defendant and the NCAA as a third-party defendant.’** The Court 
of Appeals found that the third-party complaint was filed to prevent 
the NCAA from exercising its contractual rights against the University 
of Washington if the University failed to prevent O’Halloran from 
competing in intercollegiate competition for refusing to sign an NCAA 
drug-testing consent form. Since the NCAA based its petition for 





745. . at 1377. 

746. Id. at 1377, 1381. 

747. Id. at 1377-78. 

748. . at 1378. 

749. Id. In early 1988, the University agreed to ‘‘make its program voluntary unless 
it had ‘reasonable suspicion’ of drug use by a particular athlete.’’ Runner Drops Legal 
Challenge to Drug Tests, The Chron. of Higher Educ., July 19, 1989, at A28, cols. 2, 
3. 

750. 856 F.2d at 1378. See id., 679 F. Supp. 997 (W.D. Wash. 1988). 

751. Id. at 1379 (quoting Libhart v. Santa Monica Dairy Co., 592 F.2d 1062, 1065 
(9th Cir. 1979)). 

752. Id. at 1380. 
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removal solely on the facts of the third-party complaint, and since 
the third-party complaint centers upon contractual relations, the court 
held that the claim was purely a question of state law, and that the 
University did not purport to allege a cause of action arising under 
federal law. The district court therefore lacked federal-question juris- 
diction over the parties.”** Moreover, as an unincorporated association, 
the NCAA cannot provide a basis for diversity jurisdiction.” 

Accordingly, the circuit court reversed the district court, ordering 
it to remand the case to the state court from which the case had been 
removed.’®* As it turns out, Ms. O’Halloran will apparently not pursue 
the litigation; she has transferred to the University of Chicago and is 
no longer involved in intercollegiate athletics.’ 

The Seventh Circuit upheld a drug-testing program for high-school 
athletes in Schaill v. Tippecanoe County School Corporation.’*’ In 
Schaill, students sued to enjoin imposition of the school’s requirement 
that interscholastic athletes submit to random urinalysis to be eligible 
for interscholastic sports. The United States Court of Appeals held 
the program reasonable under the fourth amendment.’** The proce- 
dures provided to challenge a positive urinalysis satisfied due process. 
The program provided the student confirmatory testing at no cost, 
notice of the results of the test, and an opportunity to rebut a positive 
result.75° 


CONCLUSION 


The various components of the system of higher education contin- 
ued, again during 1988, vigorously to assert in the courts their re- 
spective interests. The courts in turn continued to play their crucial 
role in adjusting these competing interests. This interaction contrib- 
uted to a clearer picture of the rights and responsibilities of these 





753. Id. at 1380-81. 

754. Id. at 1381. The circuit court held that it would not be required to address the 
more complex issue of whether a third-party defendant can base its petition for removal 
on an alleged federal question presented in the complaint between the original parties, 


because the thirty days within which the NCAA could amend its petition had elapsed. 
Id. 


755. Id. 

756. Runner Drops Legal Challenge to Drug Tests, supra note 749. Drug testing will 
likely continue to be an issue in college athletics. See Executive Committee to seek 
vote on year-round testing for drugs, The NCAA News, Vol.26, No. 29, Aug. 16, 1989, 
at 1, col.1; and Bally v. Northeastern Univ., 403 Mass. 713, 532 N.E.2d 49 (1989) 
(university’s drug-testing program for student-athletes did not violate state’s civil rights 
or privacy statutes). 

757. 864 F.2d 1309 (7th Cir. 1988). 

758. Id. at 1315-20. For recent pronouncements of the United States Supreme Court 
on drug testing in the employment context, see National Treasury Employees Union v. 
Von Raab, 489 U.S. , 109 S. Ct. 1384 (1988); and Skinner v. Railway Labor Executives 
Ass’n, 109 S. Ct. 1402 (1989). 

759. Id. at 1324. 
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components. Nonetheless, as last year’s Annual Review observed and 
the cases in this year’s Review reflect, the dynamic nature of higher 
education precludes any significantly-settled state of the law relating 
to colleges and universities. This persistent, at times annoying, fact 
breathes life and, indeed, excitement into the work of those involved 
in the law of higher education. 











The Student-Athlete Right-To-Know 
Act: Legislation Would Require 
Colleges to Make Public Graduation 
Rates of Student-Athletes 


INTRODUCTION 


Intercollegiate athletics have evolved into an important and influ- 
ential segment of American society. This is largely attributable to 
both network and cable television’s increased coverage of intercol- 
legiate sporting events, especially in the revenue-producing sports of 
football and basketball. Millions of viewers across the United States 
and throughout the world watch the collegiate basketball national 
championship and college football bowl games on prime-time tele- 
vision.’ Colleges and universities derive substantial revenue through 
television and radio contracts relating to their athletic teams.? Tele- 
vision appearances greatly increase national and local exposure of 
the athletic team and thus, the college itself. This increased exposure 
is important to many institutions, since it often translates into addi- 
tional alumni contributions and facilitates recruiting talented high 
school athletes.* For many institutions, therefore, success in inter- 
collegiate athletics greatly increases the ability to raise revenue.‘ It 
also generates better public relations for the institution and serves as 
a ‘‘great tonic for recruiting.’’5 

The athletically-talented student-athlete® is essential to an institu- 
tion’s success in intercollegiate athletics. The drive to achieve and 
maintain this success has led to increased recruiting competition 
among colleges and universities. This often heightens the pressure 
on the high school athlete who has received more than one scholar- 





1. See NCAA v. Board of Regents of Univ. of Okla., 468 U.S. 85, 89-95, 104 S. 
Ct. 2948, 2954-57 (1984). 

2. See Welling, Athletic Stars, Academic Flops: The NCAA Still Won’t Tackle the 
Issue, Bus. Wk., Feb. 3, 1986, at 71. 

3. Stanton, In Recruiting, Winner Takes All, Providence J. Bull., Mar. 7, 1989, at 
A6, col. 4. 

4. Note, Educating Misguided Student Athletes: An Application of Contract The- 
ory, 85 CoLuM. L. REv. 96, 106 (1985). 

5. Ross, Is Student Athlete a Contradiction in Terms?, 7 UPDATE ON LAW-RELATED 
Epuc. 6, 8 (1983). 

6. Throughout this Note, the term ‘‘student-athlete’’ will refer to (1) college 
students who are members of a varsity athletic team, including those who have athletic 
scholarships and (2) high school students who participate in varsity sports. 
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ship offer to attend and play for a particular institution. Many student- 
athletes make a decision that they later regret, either because they 
fail to graduate from the institution or are enrolled in meaningless 
courses in order to maintain athletic eligibility.” A large number of 
these student-athletes leave their institutions after four (or more) years 
unable to read or write at the college level.* These student-athletes 
are mere revenue-producing objects for their respective colleges and 
universities. They receive an athletic scholarship to play a particular 
sport which generates revenue for the institution; yet, once they 
exhaust their athletic eligibility, they find themselves academically 
unprepared for what lies ahead. Concern that student-athletes receive 
a worthwhile education in college is justified, especially since very 
few high school athletes who aspire to professional sports ever realize 
that aspiration.® 

The Student-Athlete Right-To-Know Act attempts to increase a 
student-athlete’s chances of graduating from college with a worth- 
while education by making available to high school students infor- 
mation concerning the graduation rates of student-athletes at 
institutions which receive federal financial assistance.*® The legisla- 
tion is aimed at providing potential college athletes information about 
the quality of education they would likely receive at a particular 
institution.‘ This information will enable the high school athlete 
who is interested in attaining a quality education and a useful degree 
to make an informed decision as to which college to attend. The high 
school athlete who has received numerous scholarship offers from 
colleges and universities will be able to ascertain which of those 
institutions are committed to the academic well-being and develop- 
ment of student-athletes. The graduation rate for students who enter 
a particular institution on an athletic scholarship meaningfully re- 
flects that commitment.'? Enabling high school athletes to make a 
more-informed decision as to the institution they will attend will 
consequently reduce instances of student-athletes left with no degree 
or education once college playing days are over. 

This Note examines the Student-Athlete Right-To-Know Act in 
detail, discusses the reasons for its development and support, and 
summarizes the effect the bill will have on intercollegiate athletics 





7. See Waicukauski, The Regulation of Academic Standards in Intercollegiate 
Athletics, 1982 Ariz. St. L.J. 79, 80 (1982). 

8. Note, supra note 4, at 96. 

9. 134 Conc. Rec. S7667 (daily ed. June 13, 1988) (statement of Sen. Bradley on 
Student-Athlete Right-To-Know Act). 

10. Lederman, New Bills in Congress Would Force Colleges to Disclose Graduation 
Rates of Athletes and All: Other Students, Chron. Higher Educ., June 22, 1988, at A29, 
col. 2. 

11. Id. 

12. Sen. Bradley, For An Academic-Athletic Balance, Memphis Commercial Appeal, 
July 21, 1988, at A10, col. 2. 
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and higher education if it becomes law. Part I provides an overview 
of the bill, discussing its terms and objectives as well as its opposi- 
tion. Part II discusses the academic neglect of student-athletes in 
revenue sports, a problem which is the driving force behind the bill. 
Finally, Part III analyzes the probable impact of the Student-Athlete 
Right-To-Know Act and proposes modifications to the bill. 


I. AN OVERVIEW OF THE ACT 


Senator Bill Bradley and Representatives Tom McMillen and Ed 
Towns originally introduced the Student-Athlete Right-To-Know Act 
in Congress on June 13, 1988.'* Hearings on the bill were expected 
to take place in early Fall 1988*5 but were not held before Congress 
adjourned for the Fall election campaign. The bill, reintroduced on 
March 15, 1989, was referred to the Committee on Labor and Human 
Resources.** Senate hearings began September 12, 1989. 


A. Terms and Objectives 


The Student-Athlete Right-To-Know Act, billed as ‘‘consumer rights’’ 
legislation,’” aims at encouraging potential college athletes to weigh 
academic standards of institutions, in addition to athletics prospects, 
as they plan their futures.*® The sponsors maintain that federal action 
is needed due to growing national concern about the academic per- 
formance of college athletes, especially football and basketball play- 
ers.’° The Student-Athlete Right-To-Know Act would ‘‘introduce more 
accountability into college sports.’’° The sponsors maintain that 
students too often pick a college on the unrealistic hope that it will 





13. Lederman, supra note 10, at A29, col. 2. Senator Bradley is a Democrat from 
New Jersey; Representatives McMillen and Towns are Democrats from Maryland and 
New York, respectively. 

14. Academic Data Sought from Schools, NCAA News, June 15, 1988, at 1, col. 1. 

15. Lederman, supra note 10, at A29, col. 1. 

16. Representatives Towns and McMillen reintroduced the bill in the House of 
Representatives. Senator Edward Kennedy, a Democrat from Massachusetts and the 
Chairman of the Senate Committee on Labor and Human Resources, joined Senator 
Bradley in reintroducing the bill in the Senate. 

17. Lederman, supra note 10, at A29, col. 1. Senator Bradley stated: ‘‘We all assume 
that educational institutions are in the business of educating athletes and other students 
alike. If that’s so, there shouldn’t be any hesitancy to do this.’’ Id. at A30, col. 2. 

18. Academic Data Sought from Schools, supra note 14, at 1, col. 2. 

19. Lederman, supra note 10, at A29, col. 1. Senator Bradley and Representatives 
McMillen and Towns all played college sports. Senator Bradley is a former scholar- 
basketball player at Princeton University. Representative McMillen was a star basketball 
player at the University of Maryland. Representative Towns was an athlete at North 
Carolina A&T University. Hechinger, About Education, N.Y. Times, July 6, 1988, at 
B5, col. 2. Bradley and McMillen also played professional basketball after graduating 
from college. 

20. Lederman, supra note 10, at A29, col. 1. 
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be a stepping-stone to a career in professional sports.?1 They believe 
that it makes more sense to pick a college by its academic credentials, 
since very few students ‘‘make it’’ in the ‘‘pros.’’?? Only one in 
10,000 high school athletes who want a professional athletic career 
ever attains one.”? Those student-athletes who do go on to play 
professionally enjoy a career which averages only four years.”* 

The Student-Athlete Right-To-Know Act requires colleges and uni- 
versities to report graduation rates for both student-athletes and . :u- 
dents generally to the United States Department of Education.*> The 
graduation rates for student-athletes would be listed by sport, race 
and sex; graduation rates for students generally would be listed by 
race and sex.” More specifically, the bill provides: 


SEC. 3. REPORTING REQUIREMENTS FOR INSTITUTIONS OF 
HIGHER EDUCATION. 

(a) REPORTS TO THE SECRETARY.?’—Each institution of 
higher education which receives Federal assistance and is at- 
tended by students receiving athletic scholarships shall annually 
submit a report to the Secretary which contains— 

(1) the graduation rate for students at the institution who 
received athletic scholarships broken down by sport, race, and 
Sex; 

(2) the graduation rate for all students at the institution, broken 
down by race and sex;”8 

(3) the number of students at the institution who received 
athletic scholarships and earned academic degrees, broken down 
by field of study, type of academic degree received, and sport; 

(4) the number of students at the institution who earned 
academic degrees, broken down by field of study and the type 
of academic degree received; 

(5) the number and proportion of students at the institution 
who received athletic scholarships and earned a degree within 
5 years, broken down by sport, race, and sex; 

(6) the number and proportion of students at the institution 





21. Academic Data Sought from Schools, supra note 14, at 1, col. 2. 

22. Id. at col. 3. 

23. See Bradley, supra note 9, at S7667. 

24. Id. Senator Bradley stated, ‘‘Having forfeited their education, even the most 
successful college athletes often face a life of uncertainty before their 30th birthday... . 
Too many student-athletes sacrifice academic achievement to the fantasy of professional 
sports.’’ Id. 

25. McMillen Undecided on Reintroducing Graduation-Data Bill, NCAA News, Jan. 
25, 1989, at 24, col. 2. 

26. Id. 

27. The term ‘‘Secretary’’ refers to the Secretary of Education. 

28. Colleges and universities are required to report similar statistics for non-athletes 
in order to allow a fair comparison between academic achievements of student-athletes 
and academic achievements of the student body as a whole. 
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who earned a degree within 5 years, broken down by race and 
sex; and 

(7) the amount of Federal financial assistance received by 
students at the institution who participated in intercollegiate 
athletics.?° 

(b) STUDENT LETTERS OF INTENT.—(1) Each institution of 
higher education submitting a report to the Secretary under 
subsection (a) shall provide the information contained in such 
a report to all high school athletes the institution is recruiting. 
There shall be additional items in the National Letter of Intent*° 
indicating that the student being recruited has reviewed such 
report and discussed such report with such student’s secondary 
school guidance counselor or principal. 


The bill requires the Secretary of Education to compile and publish 
a report which lists the above information by individual college or 
university and by athletic conferences recognized by the National 
Collegiate Athletic Association (NCAA) and the National Association 
of Intercollegiate Athletics (NAIA).** 

Two alterations were made to the bill since its original introduction 
in Congress. First, the bill now requires that institutions report the 





29. S. 580, 101st Cong., 1st Sess., 135 Conc. Rec. S2669 (1989). 
30. The bill provides: 
(2) For the purpose of this subsection, the term ‘‘letter of intent’’ means a 
document— 
(A) which is provided by an institution of higher education to a prospec- 
tive student who is offered an athletic scholarship; and 
(B) which is signed by such student to indicate his intent to attend that 
institution. 
Id. 
31. SEC. 4. REPORT BY SECRETARY 
(a) IN GENERAL.—The Secretary shall, using the reports submitted under 
this Act, compile and publish a report containing the information required 
under section 3, broken down by— 
(1) individual institutions of higher education, and 
(2) athletic conferences recognized by the National Collegiate Athletic 
Association and the National Association of Intercollegiate Athletics. 
(b) REPORT AVAILABILITY.—The Secretary shall make available copies of 
the report required by subsection (a) to any individual or secondary school 
requesting a copy of such report. 
Id. The NCAA and NAIA are the two principal governing bodies in intercollegiate 
athletics. Membership in each organization is voluntary. Colleges and universities 
which belong to the NCAA tend to be larger and field more competitive athletic teams 
than those which belong to the NAIA. The NCAA currently has 1004 member-institu- 
tions. ENCYCLOPEDIA OF ASSOCIATIONS 1807 (23d ed. 1989). Only fully-accredited four- 
year colleges and universities may belong to the NCAA or NAIA. The NAIA currently 
has 489 member-institutions of ‘‘small to moderate enrollment.’’ The 1988-89 mean 
enrollment for institutions belonging to the NAIA is 1450-1500 students. Telephone 
interview with Charles Morris, Associate Executive Director of the NAIA (Mar. 30, 
1989). 
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number of student-athletes who have graduated within five years. 
The bill had previously required that institutions report the average 
number of years that it takes a student-athlete to graduate. Second, 
the bill now requires high school guidance counselors or principals 
to review the graduation-rate data with the student. This will ensure 
that the high school athlete understands the graduation-rate data and 
that ‘‘academic considerations are balanced with athletic ones... .’’%? 

The bill’s sponsors intend to help high school athletes select insti- 
tutions which make graduation of student-athletes a high priority.** 
While only one out of every hundred high school athletes receives a 
scholarship to play at a Division I college,** that fraction translates 
to more than 10,000 athletic scholarships provided annually to high 
school athletes.*> The sponsors want both high school athletes and 
their parents to know what really lies ahead for the student-athletes 
when a college offers generous scholarships and other enticements.** 
The sponsors maintain that providing graduation-rate information to 
prospective students would assist those students and their families 
in making an informed judgment about the educational benefits avail- 
able at a particular college or university.*” This would especially 
benefit the highly recruited student-athlete.** Representative Mc- 
Millen stated, ‘“The idea here is to provide a snapshot . . . a balance 
sheet of the university’s academic picture.’’*® 


In introducing the legislation, the sponsors praised college-sports 
officials for toughening academic standards for athletes who are 
entering college.*° However, the sponsors believe that sports officials 





32. 135 Conc. Rec. E815 (daily ed. Mar. 15, 1989) (statement of Rep. Towns on 
Student-Athlete Right-To-Know Act). 

33. McMillen Undecided on Reintroducing Graduation-Data Bill, supra note 25, at 
24, cols. 2-3. 

34. Bradley, supra note 9, at S7667. Colleges and universities which are members 
of the NCAA participate in Division I, II, or III levels of athletic competition. Division 
I is the highest level of intercollegiate competition. The NCAA basketball tournament, 
which encompasses the ‘‘Final Four’’ and national championship game, includes only 
Division I teams. In football, Division I is further divided into I-A and I-AA levels of 
competition. Major college football bowl] games feature only Division I-A teams. Some 
institutions field certain sports teams in Division I while fielding other sports teams 
at lower levels of competition. 

35. H.R. 4797, 100th Cong., 2d Sess. (1988). 

36. Hechinger, supra note 19, at B5, col. 2. Hechinger posed these questions: ‘‘Will 
these [student-athletes], a highly valued commodity in big-time games, also get a 
marketable education? Or are they merely performers for hire?’’ Id. 

37. H.R. 4797, 100th Cong., 2d sess. (1988). 

38. Senator Bradley stated, ‘‘Given the pressure on the high school athlete to ‘sign’ 
with a particular school this information will serve them in making an informed 
judgment about the general character of the education they may expect to receive at 
the schools under consideration.’’ Bradley, supra note 9, at S7667. 

39. Academic Data Sought from Schools, supra note 14, at 3, col. 1. 

40. Lederman, supra note 10, at A30, col. 1. Both the NCAA and NAIA require 
freshman athletes to meet minimum academic requirements before they are allowed to 
compete. Id. 
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have done far less to ensure that student-athletes receive a worthwhile 
education once they are in college.** The sponsors maintain that it 
is all too common for institutions to permit their student-athletes to 
remain eligible to play sports each year, yet the student-athletes later 
find out that they are not ready to graduate when their playing days 
are over.*? Senator Bradley stated: 


Single-minded devotion to athletics among our Nation’s schools 
and colleges can lead to exploitation and abuse of our young 
athletes. Coaches sometimes discourage particular majors and 
courses because their demands might detract from the student- 
athlete’s commitment to sports. Less challenging classes and 
schedules make it easier to obtain the grades required for con- 
tinued athletic eligibility.* 

Too often the result after [four] years is tragic for the young 
athlete. With eligibility exhausted and the dream of a profes- 
sional career shattered, the athlete is unable to graduate.** 

With the athletic scholarship gone, the player can not afford 
to continue in school. The future that beckons is full of disap- 
pointment.* 


Representative Towns believes that the bill would alleviate that 
problem since it would disclose to high school athletes and their 
parents ‘‘basic information about the quality of education’’ at a 
particular institution.** Moreover, Representative McMillen believes 
that making such information available to the public can do nothing 
but improve the existing situation as well as motivate colleges to 
improve their graduation rates.*’ 

The bill does not contain penalties for institutions which fail to 
comply or which consistently report low graduation rates among 





41. Id. at cols. 1-2. A student may still be eligible to participate in intercollegiate 
athletics even if that student has not maintained a 2.0 grade-point average during the 
first two years of college study. H.R. 4797, 100th Cong., 2d Sess. (1988). 

42. Lederman, supra note 10, at A30, col. 2. At some colleges and universities, for 
example, student-athletes are considered academically eligible with only a 1.5 grade- 
point average. Few institutions, however, will allow a student to graduate after four 
years with a D+ average. Towns, supra note 32, at E815. 

43. Bradley, supra note 9, at S7667. 

44. Id. In reintroducing the bill to the Senate on March 15, 1989, Senator Bradley 
noted that a USA Today survey revealed that only 27% of Division I basketball players 
currently graduate. 135 Conc. Rec. $2668 (daily ed. Mar. 15, 1989) (statement of Sen. 
Bradley on Student-Athlete Right-To-Know Act). 

45. Bradley, supra note 9, at S7667. 

46. Lederman, supra note 10, at A30, col. 2. Representative Towns stated, ‘‘If we 
can have reporting as to the on-time arrivals of airlines, surely we can let student- 
athletes know whether they are likely to receive a useful college degree.’’ Academic 
Data Sought from Schools, supra note 14, at 3, col. 1. 

47. McMillen Undecided on Reintroducing Graduation-Data Bill, supra note 25, at 
24, col. 3. 
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student-athletes; however, the legislators maintain that sanctions could 
be added at a later time.*® They believe that public embarrassment of 
an institution is an adequate penalty.*® The legislators also acknowl- 
edge that the bill would do little to attack problems concerning abuses 
by college athletics recruiters or prevent institutions from holding 
their student-athletes to lower academic standards than they hold 
other students.*° However, the bill does address the concerns for 
which it was drafted. It requires colleges and universities to publicly 
acknowledge their commitment to balance academics and athletics.™ 


B. Opposition to the Act 


Most college-sports officials, other university administrators, and 
representatives of national education associations have found the 
proposed legislation inappropriate.5? Opposition to the bill centers 
on the notion that federal intervention is improper and that graduation 
rates are too complex to be clearly calibrated and compared.*? 

Robert H. Atwell, President of the American Council on Education, 
a frequent critic of college sports, and a leading opponent of the 
bill,5* believes the bill to be well-intended but misdirected.** First, 
Atwell contends that colleges and universities, not the federal gov- 
ernment, should regulate intercollegiate athletics. The institutions 
should do this individually and through their athletic conferences 
and the NCAA or NAIA.** Atwell stated, ‘‘I object to federal legis- 
lation and federal regulation in this area. This is an area where we 
in higher education must police our own act.’’5? Mr. Atwell believes 
that the bill ignores current reform efforts of the NCAA and of the 
institutions themselves. Individual conferences and institutions are 
raising their own requirements and investing in additional academic 
advising for student-athletes. The NCAA has adopted minimum ac- 
ademic standards for freshman athletes and requires institutions to 
report the graduation rates of their student-athletes to the NCAA. 
Statistics show that colleges and universities are making some pro- 
gress in graduating their student-athletes.*° 





48. Lederman, supra note 10, at A29, col. 1. 
49. Id. According to Representative Towns, ‘‘[jjust having to report that they’re 
[the institutions] not doing well ought to be punishment enough in itself.’’ Id. 
. Academic Data Sought from Schools, supra note 14, at 1, col. 3. 
. Sen. Bradley, supra note 12, at A10, col. 3. 
. Lederman, supra note 10, at A29, cols. 1-2. 
sid. 
. Hechinger, supra note 19, at B5, col. 2. 
. Atwell, Solution Must Come From Colleges, Memphis Commercial Appeal, July 
21, 1988, at A10, col. 1. 
56. Atwell, Sen. Bradley’s Bill on Graduation Rates Misses the Mark, NCAA News, 
Sept. 19, 1988, at 5, cols. 2-3. 
57. Lederman, supra note 10, at A30, col. 3. 
58. Atwell, supra note 56, at 5, col. 3. 
59. According to a College Football Association (CFA) survey released in May 1988, 
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Second, Atwell finds the legislation overly broad and too expen- 
sive.©° He acknowledges the graduation-rate problem, but claims that 
it is largely concentrated in the 200 to 300 universities that play 
‘‘big-time’’ football and basketball.*: ‘‘[T]he bill would make more 
than 1000 institutions jump through a lot of bureaucratic hoops to 
solve a problem most of them simply don’t have.’’*? More than eleven 
million undergraduate students enroll at colleges and universities in 
the United States each year.** Of these, only a small number receive 
athletic scholarships. The bill requires colleges to make public the 
graduation rates of all students in addition to their fields of study, 
degrees earned, and the number of students who earned a degree 
within five years.*> Atwell believes that ‘‘[iJn a time of scarce re- 
sources and rising costs, meeting these requirements would be an 
expensive proposition.’’® 

Third, Atwell claims that even if the graduation data were collected, 
such information might not only be useless, but also potentially 
misleading.®” Almost all student-athletes immediately enroll full-time 





for the first time in the 1980s, the national graduation rate of football players was 
greater than 50%. Of roughly 1300 student-athletes who received athletic scholarships 
in fall 1982, 50.7% graduated by the end of the 1986-87 year. Of the 56 CFA schools 
that participated in the survey, 13 achieved rates higher than 70%. Maisel, Some Doubt 
Utility of Linking Bonuses to Graduation Rate, NCAA News, June 15, 1988, at 13, col. 
4. 

At Memphis State University, consistently plagued by low graduation rates of student- 
athletes, the graduation rate of student-athletes increased by 12% from 1986-88. Forty 
percent of the athletes enrolled as freshmen in 1982 graduated by spring 1988 as 
compared with only 28% of the 1980 freshman class of athletes graduating by 1986. 
Athletes’ Graduation Rate Improves, NCAA News, Nov. 14, 1988, at 21, col. 1. 

60. Atwell, supra note 56, at 5, col. 3. 

61. Id. at cols. 3-4. ‘‘Big-time’’ refers to intercollegiate sports which bring in 
substantial revenue for colleges and universities and which participate in the highest 
levels of competition. 

62. Id. at col. 4. 

63. Id. 

64. See supra text accompanying notes 34-35. 

65. See supra text accompanying notes 28-29. 

66. Atwell, supra note 55, at A10, cols. 2-3. 

67. Id. at col. 3. Opponents of the bill question how it would treat transfer students. 
Sara N. McNabb, registrar and dean of admissions at Indiana University, stated: 

Some colleges and universities consider that they have failed if a student 
leaves and then doesn’t go to another school. But no one has a consistent 
way to track that now. If a student leaves and transfers to another college, I 
don’t think that should be held against the college that the student left. 

Lederman, supra note 10, at A30, cols. 4-5. 

When the NCAA first began requiring its members to make academic reports, it asked 
for graduation rates of students generally as well as those for student-athletes for 
comparison. The colleges soon complained that they could not accurately track students 
who came and went; opposition soon grew to the point where the practice was 
abandoned. Mrs. McNabb adds, ‘‘You’d have to be very cautious about the way the 
figures are presented and publicized. They could very well be taken out of context.’’ 
Id. at col. 5. 
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in college at age eighteen, after graduation from high school. At most 
colleges and universities, however, the student body includes increas- 
ing numbers of transfer and part-time students, and older students 
returning to school. These people make up nearly half of today’s 
students.® As a result, Atwell believes that the only fair comparison 
for student-athletes would be with those students who share the same 
‘traditional’ profile.®* Yet it would be difficult for institutions to 
focus solely on their ‘‘traditional’’ students when collecting gradua- 
tion data. 

Mr. Atwell believes that the bill would not help the student-athletes 
most at risk—the poor, Black, and academically unprepared.”? He 
further believes that few of the high school athletes in this category 
are capable of analyzing the complex statistics which the bill would 
provide them.”: In addition, virtually any college athletic recruiter 
would be able to overcome negative perceptions which the student- 
athlete might develop about an institution after viewing the gradua- 
tion data.”? 

Mr. Atwell acknowledges that intercollegiate athletics faces many 
‘‘deep and systemic’’ problems.”* Nonetheless, he concludes, ‘‘The 
Bradley bill deals with only one of the symptoms, not at all with the 
underlying pathology. In the long run, the cure will have to come 
from colleges themselves.’’”* 


Proponents of the legislation state that criticism of the bill is based 
on petty objections and assertions.”> Senator Bradley maintains that 
the graduation data are necessary in order to determine whether the 
problem is indeed confined to a small number of colleges, as the 
bill’s critics assert. Bradley says that the NCAA already collects a 
large portion of this information but does not release it.”° Since facts 





68. Atwell, supra note 55, at A10, col. 3. 

69. Id. ‘‘Traditional’’ profile students are those students who enroll full-time at a 
college or university immediately after graduation from high school and do not later 
transfer to another institution. 

70. Id. ‘‘Many have been led to believe that college is just a way station on the 
path to a career in pro sports.’’ Id. 

71. An example of such a statistic is as follows: At ‘‘X’’ University, 65% of students 
receiving athletic scholarships in football graduated; 70% of black students receiving 
athletic scholarships graduated; 75% of male students receiving athletic scholarships 
graduated. 

72. Atwell, supra note 55, at A10, col.3. 

73. Atwell, supra note 56, at 5, col. 5. 

74. Id. 

75. Sen. Bradley, supra note 12, at A10, col. 3. Senator Bradley specifically refers 
to complaints of additional paperwork and the assertion that the problem is confined 
to a small number of colleges with big-time athletics. Representative Towns stated, 
‘Some [opponents of the bill] have argued that collecting this information will impose 
a burden on colleges and universities. My response to that is, if we improve the 
educational achievements of student-athletes, it will be well worth the effort colleges 
may have to undertake.’’ Towns, supra note 32, at E815. 

76. Id. Members of the NCAA’s Division I currently report their graduation rates 
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about graduation rates of institutions are not being released volun- 
tarily, high school student-athletes currently have no means of ac- 
quiring such information.”” Regarding opponents’ claims that federal 
intervention is improper, the bill’s sponsors assert that the institutions 
have thus far proved incapable of adequately policing themselves.”* 


II. THE PROBLEM: ACADEMIC NEGLECT OF STUDENT-ATHLETES IN 
REVENUE SPORTS 


The United States Supreme Court, referring to amateurism in in- 
tercollegiate athletics and education of student-athletes, has stated 
that the ‘‘preservation of the student athlete in higher education adds 
richness and diversity to intercollegiate athletics ... .’’”® With a few 
exceptions, however, American colleges and universities that play 
‘‘big-time’’ sports have tended to preserve the student-athlete athlet- 
ically while neglecting the student-athlete academically. The result 
is disturbing: large numbers of scholarship athletes in revenue-pro- 
ducing sports either never graduate from college, once they have 
used up their athletic eligibility, or graduate with a useless degree 
and limited education. Does an institution which offers an athletic 
scholarship to a high school student owe that student a marketable 
education in exchange for the student’s athletic services? Several 
student-athletes who were left with no education after their college 
playing days ended have taken their institutions to court; the courts 
are beginning to recognize an institution’s responsibility to educate 
its scholarship athletes. For institutions which depend heavily on 
athletic programs as a source of revenue and publicity, a conflict has 
developed between ensuring a student-athlete a marketable education 
and preserving that person’s ability to contribute to the team. The 
student-athlete often gets caught in the middle of this conflict and 
winds up as its casualty. 





for athletes to the NCAA but do not include information about field of study. The 
NCAA publishes the results, grouped by region and by public vs. private affiliation. 
The NCAA, however, does not reveal the figures on an institution-by-institution basis 
because its members have not voted to release them. Lederman, supra note 10, at A30, 
col. 4. 

77. Lederman, supra note 10, at A30, cols. 3-4. 

78. Sen. Bradley, supra note 12, at A10, col. 3. Senator Bradley stated: ‘‘Those 
who argue that government shouldn’t be involved in such matters doubtlessly forget 
that the NCAA was established at the behest of Teddy Roosevelt because he believed 
that college athletics had to be regulated.’’ Id. 

Representative McMillen likens the bill to ‘‘putting the gauntlet down’”’ to colleges, 
so that they will clean up their act. ‘‘No one wants to see the federal government get 
involved in micro-management of higher education, but this would be a legitimate 
step.’’ Lederman, supra note 10, at A30, col. 4. 

79. NCAA v. Board of Regents of Univ. of Okla., 468 U.S. 85, 120, 104 S. Ct. 
2948, 2970 (1984). 
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A. Does an Institution Have an Obligation to Educate Its Student- 
Athletes? 


Congress has stressed the importance of education to the well-being 
of this country.® It has also recognized a growing concern among 
citizens, educators, and public officials about the academic perform- 
ance of student-athletes at colleges and universities.*’ Student-athletes 
are becoming increasingly concerned about attaining an education 
and a degree while in college. According to a recent survey, only 
about eight in 100 college football players at Division I-A institutions 
pursue a primary goal of playing professionally.*? Nearly the entire 
group, ninety-one percent, listed as the main reason for attending 
college a desire to earn a college degree and gain an education.** 

The American Institute for Research (AIR) recently released the 
results of an in-depth study to identify the effects on student-athletes 
of participation in intercollegiate athletics. The initial report of this 
first nationwide survey of college athletes was released on November 
29, 1988.** According to the study, student-athletes are just as likely 
as students involved in extracurricular activities to say that, at the 
time of enrollment, earning a college degree was ‘‘of greatest impor- 
tance’’ or ‘‘important.’’ Of the student-athletes who played football 
or basketball, 95.2% said that, at the time they enrolled, earning a 





80. ‘‘Education is fundamental to the development of individual citizens and the 
progress of the Nation as a whole.’’ H.R. 4797, 100th Cong., 2d Sess. (1988). 

81. Id. 

82. Only Eight I-A Players in 100 Say Pro Career is Top Goal, NCAA News, Oct. 
24, 1988, at 5, col. 1. The survey was conducted by the College Football Association 
(CFA) and included approximately 3,000 players at 41 colleges and universities. 

83. Id. The increased concern with academics among college football players is 
probably partially attributable to the tremendous competition to play in the National 
Football League (NFL). In the NFL, there would be room for only 2.6% of 51,087 
college football players should every NFL position be vacated. 

84. Commission’s Study of Student-Athletes Released, NCAA News, Dec. 5, 1988, 
at 1, col. 1. AIR began the study in November 1987. The study was designed to: (1) 
compare the college lifestyles of student-athletes and students in extracurricular activ- 
ities; (2) compare the college experiences of student-athletes in major revenue sports 
with those in other sports; (3) discover how student-athletes personally experience the 
balance between athletics and academics in their daily lives; and (4) ascertain how 
student-athletes are recruited and how they perceive the recruitment process. A Study 
of the Student Athlete, NCAA News, Dec. 5, 1988, at 13, col. 1. 

AIR targeted 42 Division I institutions in a manner so as to reflect the variation in 
size, location, and public or private status of all 291 Division I institutions. At each 
of the 42 institutions sampled, AIR selected a sample of 80 student-athletes and 30 
comparison students who did not play sports. Half of the student-athletes sampled 
played the revenue sports of football and basketball. AIR made adjustments in the 
student-athlete sample at the institutions that either did not compete in a particular 
sport which was part of the national survey, or competed in that sport at a non- 
Division I level. Usable questionnaires were collected from 4,083 student-athletes and 
comparison students. Id. at cols. 1-2. 
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degree was either their primary concern or an important one;** this 
compares with 92.8% of student-athletes in other sports and 93.2% 
of students in extracurricular activities who gave the same response.* 

The study demonstrates that time-demands on student-athletes are 
extensive during the sports season. Both football and basketball play- 
ers spend approximately thirty hours per week in their sports during 
the sports season—more time than they spend preparing for and 
attending class combined.*’ They also miss approximately two classes 
each week. Even during the off-season, when time-demands on stu- 
dent-athletes are reduced, football and basketball players as well as 
other student-athletes continue to spend more time at their sports 
than they do either in attending or preparing for class.** Thus, 
athletics are the primary recipient of a student-athlete’s attention. 
While student-athletes report that it is easier for them as athletes to 
get help in their courses and academic counseling, they believe it 
more difficult for them to perform well academically because of their 
status. Football and basketball players especially report it harder to 
make academics their top priority and to achieve the grades they are 
capable of getting.® 





85. A Study of the Student Athlete, supra note 84, at 14, col. 1. 


86. Id. 
87. Id. at col. 2. 


Table 1 
How College Students Use Their Time 


In Season Out of Season 
Football & Other Extra Football & Other Extra 
basketball sports curricular* basketball sports curricular* 





Number of hours per week 
spent in: 
Main sport/activity 
Class and labs 
Preparing for class 
Social activities 
Relaxing alone 
Extracurricular 
activities 


Number of classes missed 
2.2 12 1.1 1.1 0.8 


*includes students who participate extensively in such activities as performing arts, journalism, and 
campus work-study programs. 


Lederman, Players Spend More Time on Sports Than on Studies, an NCAA Survey of 
Major-College Athletes Finds, Chron. Higher Educ., Dec. 7, 1988, at A34, cols. 3-5. 

88. A Study of the Student Athlete, supra note 84, at 14, col. 2. 

89. Id. at 15, col. 2. Table 2 illustrates the percentage of student-athletes and students 
involved in extracurricular activities who, at enrollment, intended to work toward a 
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Regarding the recruitment process, 67.6% of college football and 
basketball players report experiencing ‘‘extremely intense’ or ‘‘intense”’ 
recruitment pressure to attend a particular institution; this compares 
with 37.2% of student-athletes in other sports and 35.8% of students 
in extracurricular activities who gave the same response.” Of the 
student-athletes involved in other sports, those who received athletic 
scholarships experienced more intense recruitment pressure than those 
who did not receive scholarships. Despite this, more than seventy-five 
percent of student-athletes report that recruitment aided them in making 
the right college choice.” 

The AIR study clearly demonstrates that the student-athlete faces 
considerable pressure both before and after matriculation at a particular 
institution. Student-athletes, particularly those on athletic scholarships, 
must and do dedicate a substantial amount of their time to sports. What 
obligations to the student-athlete does the institution have in return? 
One such obligation is to provide sufficient financial aid to cover 
tuition, room and board, and incidental expenses. However, the insti- 
tution’s obligation to educate the student-athlete is not as certain.” 
Courts traditionally have declined to scrutinize or interfere with the 
internal operations of academic institutions; instead, the policy has 
been to defer to educators and administrators responsible for the edu- 
cational process. However, courts increasingly have been willing to 
review decisions of institutional administrative systems.** There is 
growing support for the premise that an institution is responsible for 





particular degree. 


Table 2 
Intended Degree at Enrollment 


Percent 





Football Other 
basketball sports 


Business 37.0 38.6 
Engineering 12.4 
Social Science : 10.1 
Professional Occupations : 8.2 
Communications 5 5.2 
Physical Education : 71 
Education : 4.1 
Computer/Info. Sciences : 4.5 
Biological Sciences : 3.9 
Arts and Humanities , 1.9 
Physical Sciences ; 4.0 





Id. at 13, cols. 3-4 (reproduction of Table 1). 
90. Id. at 14, col. 1. 
91. Id. at cols. 1-2. 
92. Note, supra note 4, at 97. 
93. Id. at 101. 
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educating a student-athlete: ‘“The failure of a student-athlete to receive 
a degree is largely the responsibility of the institution, because it is 
the institution which sets the priorities.’’"™ 

Although it is somewhat unclear that a court will find that an 
institution’s obligations to a scholarship athlete include providing an 
education, it is not unreasonable. Courts have held an athletic schol- 
arship to be a contract under which both student-athlete and institution 
have obligations.®* Once the existence of a contract is proven, however, 
it is still necessary to prove that the contract offered the opportunity 
for a real education, which the institution denied the student-athlete.” 
In Taylor v. Wake Forest University,” the first case to deal specifically 
with whether an athletic scholarship is a contract,** Gregg Taylor, a 
football player, faced academic difficulties after his first semester at 
Wake Forest. In an effort to concentrate on academics, he refused to 
practice with the school’s football team for the next year-and-a-half. 
After Taylor’s sophomore year, Wake Forest notified him that it would 
terminate his athletic scholarship. Taylor continued to attend Wake 
Forest for two more years at his own expense. He subsequently sought 
to recover this expense from the University. 

The North Carolina Court of Appeals held that Taylor’s athletic 
scholarship was a contract.*® Despite Taylor’s argument that his refusal 
to practice football was reasonable and in good faith because of his 


academic difficulties, the court concluded that his refusal to practice 





94. Congressman Howard, Incentives Are Needed to Increase Graduation Rates of 
Scholarship Athletes, 10 SETON HALL Legcis. J. 201, 204 (1987). Congressman Howard 
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sources, namely the federal government, should apply pressure. 

In Hall v. University of Minn., 530 F. Supp. 104 (D. Minn. 1982), United States District 

Court Judge Miles Lord stated: 
[Athletes] are given little incentive to be scholars and few persons care how 
the student athlete performs academically. . . . It well may be true that a good 
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should suffer the consequence. 

Id. at 109 (emphasis added). 

95. See Begley v. Corporation of Mercer Univ., 367 F. Supp. 908, 909-10 (E.D. Tenn. 
1973); Taylor v. Wake Forest Univ., 16 N.C. App. 117, 121, 191 S.E.2d 379, 382, cert. 
denied, 282 N.C. 307, 192 S.E.2d 197 (1972). 

96. Norton, No Time for Classes, 4 Cat. Law. 45, 47 (1984). 

97. 16 N.C. App. 117, 191 S.E.2d 379, cert. denied, 282 N.C. 307, 192 S.E.2d 197 
(1972). 

98. Note, Rensing v. Indiana State University Board of Trustees: The Status of the 
College Scholarship Athlete—Employee or Student?, 13 Cap. U.L. REv. 87, 95 (1983). For 
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J.C.U.L. 209 (1983-84). 

99. 16 N.C. App. at 121, 191 S.E.2d at 382. 
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was a breach of contract.’ Nonetheless, under the athletic scholarship- 
contract theory, if a student-athlete can prove that (1) the scholarship 
offered the opportunity to receive a real education while in college™ 
and that (2) the student-athlete fulfilled the scholarship obligations but 
was denied an education, that person may have a successful claim 
against the institution. 


B. The University Conflict of Interest: Education of Student-Athletes 
vs. Revenue 


At many colleges and universities across the United States, education 
of scholarship athletes has taken a back seat to the preservation of 
revenue sports, especially football and basketball, and the acquisition 
of revenue through these sports. Football and basketball represent 
money to virtually every institution that plays them seriously. The 
revenue comes through gate and television receipts, alumni contribu- 
tions, and in budget appropriations for state-supported schools.*°? Many 
institutions rely on football or basketball teams to earn enough revenue 
to pay for virtually all of their athletic programs. The need to win is 
inherent since winning teams draw larger crowds, gain television con- 
tracts and appearances, and draw larger alumni contributions.’° At 
some institutions, alumni and other athletic boosters raise millions of 
dollars annually and have a major voice in athletic programs.’‘* Con- 
sequently, student-athletes are often exploited for their athletic prowess 
and fail to get an education in return. 

Situations of academic exploitation are numerous. University of New 
Mexico President William Davis once stated, ‘‘Our recruits were re- 
cruited to be athletes, not students. It was never the expectation that 
they’d get .. . out of bed at 8 o’clock to go to class and turn in their 
assignments.’’*> An internal audit at the University of Georgia discov- 
ered that ‘‘the athletic department was instrumental in placing weak 
students in courses of study that were designed to maintain athletic 





100. Id., 191 S.E.2d at 382. The court said that because Taylor’s refusal to practice 
was not due to injury or an excuse other than to devote more time to his studies, he 
failed to comply with his contractual obligations. Id., 191 S.E.2d at 381. 

101. This should not be difficult for a student-athlete to prove. Congress has stated 
that ‘‘the primary purpose of colleges and universities is to provide and encourage higher 
educational opportunities and to confer a degree.’’ H.R. 2620, 99th Cong., 1st Sess. § 2 
(1985). 

102. Welling, supra note 2, at 71. 

103. A successful team helps boost donations. At Georgetown University, for example, 
anticipation of a strong basketball team created by All-American Alonzo Mourning’s 
decision to attend the University helped boost fund raising from $267,000 in 1988 to a 
projected $350,000 in 1989. Stanton, Boosters Give Schools a Healthy Shot in the Wallet, 
Providence J. Bull., Mar. 7, 1989, at A7, col. 1. 

104. See Sanoff, College Sports’ Real Scandal, U.S. News & Wor.p Rep., Sept. 15, 
1986, at 63. 
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eligibility and not move students toward a college degree.’’* Indeed, 
an attorney for the University of Georgia once commented, ‘‘We may 
not make a university student out of [a student-athlete], . . . but if we 
can teach him to read and write, maybe he can work at the post office 
rather than as a garbage man when he gets through with his athletic 
career.’’'°” In the Southwest Conference, member institutions graduated 
only seventeen percent of their regularly playing senior basketball 
players in 1982.*°* At the University of Texas at Austin, a member of 
the Conference, only thirty-nine percent of football players and eighteen 
percent of basketball players who entered school between 1975 and 
1981 earned degrees. This is compared with a fifty-four percent grad- 
uation rate for the student body as a whole during that period.*” At 
the University of Houston, another Southwest Conference member, an 
internal investigation discovered that many student-athletes in their 
third and fourth years still had not either declared a major or started a 
degree program. Fifty-nine percent of academically deficient athletes at 
Houston had either failed or had not taken required remedial English.**° 
At Memphis State University, between 1973 and 1983, only six of fifty- 
eight basketball players graduated." In Memphis State’s football pro- 
gram, only seventeen percent of freshmen entering in 1980 graduated.*’ 
At the University of Maryland, five of twelve male basketball players 
flunked out during the 1985 spring semester.’ These are only a few 
examples of a situation which has appeared all too frequently. 

There are exceptions, however. Some colleges and universities place 
academics ahead of athletics and at these institutions student-athletes 
generally earn degrees and receive a marketable education. At these 
institutions, athletes must first be successful students before they can 
participate in athletics. For example, Duke University has consistently 
emphasized the education of its scholarship athletes and nearly all 
Duke student-athletes graduate on time. At Duke, student-athletes are 
rarely accepted with lower than a solid B-average in high school and 
a strong performance on the Scholastic Aptitude Test (SAT).’** Duke 
has emphasized the education and graduation of its student-athletes 
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over its athletic programs, even though the University receives sub- 
stantial revenue from its basketball and football programs.*® 

The University of Notre Dame, rich in athletic tradition, graduated 
its entire 24-member football class of 1987 and received its fourth 
College Football Association Academic Achievement Award in eight 
years.""® Four institutions—Duke University, the University of Kentucky, 
the University of Virginia, and Pennsylvania State University graduated 
at least ninety percent of their football players.*’” During the nine year 
history of the award, Notre Dame has won the award four times, 
followed by Duke with three and Virginia with two awards.’ 

Duke University has illustrated with its basketball program, and the 
University of Notre Dame with its football program, that an emphasis 
on academics for student-athletes need not come at the cost of dimin- 
ished athletic success.**® Moreover, the handful of institutions that run 
academically-oriented athletic programs ‘‘accept the proposition that 
big-time revenue producing athletic programs are important to them, 
without accepting the corollary that the athletes recruited for those 
sports are nothing but mercenaries and farm teams for the pros.’’!”° 


C. A New Trend: Student-Athletes Take Action 


There has been an increased militancy and willingness among schol- 


arship athletes to speak out on their educational exploitation by insti- 
tutions, and some have even taken legal action against their respective 
schools.’21 These student-athletes allege that their colleges and coaches 
have caused them injury by exploiting their athletic talents and ne- 





115. Mike Krzyzewski has been the head coach of Duke University’s men’s basketball 
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many great people around us that we don’t take basketball as seriously as life 
and death. 
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glecting their educational needs, leaving them ‘‘unprepared to deal 
with the practical problems of the real world.’’'2 

In Echols v. Board of Trustees of the California State University and 
Colleges,’ seven former scholarship basketball players at California 
State University at Los Angeles (Cal State) sued the University under 
claims of fraud and breach of contract. Relying on contract theory, the 
players alleged that their coaches and the University failed to provide 
them with access to promised educational services in exchange for their 
participation in the basketball program. The players also claimed that 
their athletic scholarships later turned out to be loans requiring repay- 
ment.*** 

One of the seven players, former high school basketball All-American 
Dwight Slaughter, was recruited by over 150 colleges, but chose Cal 
State partly ‘“‘because the coach had promised him an education and a 
degree.’’*?5 Slaughter stated that when he first arrived on campus as a 
freshman, he discovered that the University had already registered him 
in courses such as backpacking and water polo. These courses kept 
Slaughter academically eligible to play basketball because they were 
easy to pass, but they did not help him earn a degree. All seven players 
stated that the University denied them access to adequate academic 
counseling, normally provided to students, and forced them to rely 
solely on their coaches for academic advice.'** The case was settled 
before trial.'?” 

In 1980, Ben Apuna, a member of the Arizona State University 
football team, attempted to bring a lawsuit against the University which 
he curiously never filed.’ Apuna had sought damages from his one- 
time academic advisor and other Arizona State officials, alleging fraud, 
negligence, and interference with a contract—his athletic scholarship.” 
Apuna and seven other Arizona State players had been declared ineli- 
gible for football after they received a fake credit for a bogus course 
which Apuna’s academic advisor recommended.**° 

At Boston College, one of the captains of the men’s basketball team 
announced on local television that he was quitting the team because 
the school was ‘‘not paying sufficient attention to the academic progress 
of its athletes.’’*** A few months earlier, the school’s administration 
had issued a written reprimand to one faculty member when he publicly 
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questioned whether Boston College emphasized earning revenue from 
its basketball program over maintaining academic integrity.**” 

Thus, student-athletes no longer keep quiet on the issue of academic 
exploitation by their respective institutions. Increased judicial support 
for the theory that an athletic scholarship is a contract under which an 
institution must educate its student-athletes will lead to successful 
claims by academically-neglected scholarship athletes against their in- 
stitutions. In light of the increased militancy among student-athletes 
on the issue, colleges and universities can expect a greater number of 
lawsuits. 


D. The NCAA’s Response 


The NCAA has not ignored the educational-exploitation issue. At its 
1983 national convention, the NCAA approved Proposition 48,'°* which 
took effect in 1986.'%* Proposition 48 requires incoming freshmen in 
Divisions I and II to attain (1) a minimum score of 700 on the SAT*® 
or 15 on the American College Testing program’s standardized test 
(ACT); and (2) a 2.0 grade-point average in eleven core subjects in high 
school,’** in order to be eligible to play intercollegiate sports in their 
first year.‘*” With its minimum academic standards for entering fresh- 
man-athletes, Proposition 48 is intended to promote better academic- 
preparation of student-athletes at the high school level by encouraging 
them to take courses in a core curriculum and do well in them. 

Controversy surrounds the latest NCAA measure, Proposition 42. 
Proposition 42, designed to ‘‘close a loophole’’ created by Proposition 
48,’** prohibits Division I institutions from giving athletic scholarships 
to freshmen who are known as “‘partial qualifiers’’—student-athletes 
who attain at least a 2.0 overall grade-point average in high school but 
either fail to attain the minimum SAT or ACT score of Proposition 48, 
or fail to attain at least a 2.0 grade-point average in a high school core 
curriculum.’ Under Proposition 48, ‘‘partial qualifiers’’ may be ad- 
mitted to colleges on athletic scholarships but are ineligible to play 





132. Id. at B15, col. 1. 
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sports during their freshman year.“ Proposition 42, scheduled to take 
effect in August 1990,’** greatly resembles Proposition 48, but carries 
a more severe penalty. 

Several university presidents and coaches argue. that Proposition 42 
is too severe in denying financial aid to needy students, including 
many Blacks.’*? Some argue that the rule unfairly discriminates against 
Blacks because it relies too heavily on students’ SAT or ACT scores. 
Blacks historically have lower scores on standardized tests than whites.*** 
Still other opponents of the rule, including some who favor Proposition 
48, argue that it would not afford high school athletes with disadvan- 
taged backgrounds the opportunity to overcome their deficiencies. 

Proponents of Proposition 42 maintain that the rule would cause 
minority students to improve their academic performance in high school 
since it would make a college scholarship an incentive for high school 
athletes to study harder and improve their grades.** Other supporters 
believe that the rule would deter colleges from recruiting high school 
athletes who have little or no chance of graduating from college. Many 
state that the minimum grade-point average and SAT/ACT standards 
under Proposition 48 are fairly low as it is.‘ 

As a result of the controversy surrounding Proposition 42, NCAA 
President Albert M. Witte believes the rule will be voted on again at 
the next NCAA convention in January 1990.**7 At the 1989 NCAA 
Convention in San Francisco, the NCAA Presidents’ Commission an- 
nounced that it will sponsor legislation at the 1990 NCAA Convention 
that would instruct institutions belonging to the NCAA to disclose 
graduation-rate data to both high school student-athletes and students 
in general.’**® The Commission also asked NCAA member institutions 
that presently collect graduation-rate data on student-athletes and on 
students generally to ‘‘make such data available to prospective students 
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[voluntarily], especially as part of the recruitment process.’’*? The 
Presidents’ Commission plan for reporting graduation data is not as 
thorough as the Student-Athlete Right-To-Know Act. The sponsors of 
the Student-Athlete Right-To-Know Act believe it important to report 
as well graduation-rate data by sport and race, and that such information 
should be more readily available to students generally.‘ 


II]. POTENTIAL IMPACT OF THE ACT AND SUGGESTED MODIFICATIONS 


The Student-Athlete Right-To-Know Act would take an important 
step toward addressing the failure of student-athletes to graduate from 
college or to gain a useful education while there. However, the bill, 
by itself, is not the total answer. Rather, the bill would have its greatest 
effect when combined with other measures of educational reform. Such 
measures include (1) a greater emphasis on academics by institutions 
which have ‘“‘big-time’’ sports programs, including increased and im- 
proved academic advising of student-athletes; and (2) the maintenance 
of minimum academic standards for freshman student-athletes, such as 
those enacted by the NCAA in Proposition 48. The Student-Athlete 
Right-To-Know Act does something that other attempts at educational 
reform have not done: it enables the high school athlete who is inter- 
ested in receiving a good education to make a well-informed decision 
as to where to attend college and continue an athletic career. 

The bill was introduced because its sponsors believe that neither the 
NCAA nor the colleges and universities themselves have adequately 
dealt with the problem of academic exploitation of student-athletes.’ 
The bill’s sponsors believe that it will aid high school athletes to select 
an institution that emphasizes the education and graduation of its 
student-athletes.1* The bill serves as a type of preventative medicine 
by enabling a student-athlete, especially one who is under intense 
recruitment pressure, to have a clear picture of the academic situation 
at a particular college or university. The student-athlete will thus make 
an informed and intelligent choice, thereby reducing the likelihood of 
matriculating at an institution which will exploit the student’s athletic 
talents but fail to provide an education in return. For many high school 
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student-athletes who cannot afford to attend college, an athletic schol- 
arship provides the only ticket to higher education. Providing the 
student-athlete with information that will enable that person to accept 
a scholarship from the college which offers the best opportunity for a 
good education certainly puts that person in a better position once an 
athletic career is over. Accordingly, Senator Bradley states: 


With the proper balance between academics and athletics, sports 
can provide the means to an education that might otherwise be 
unattainable. Many athletes have applied the discipline of the 
arena to the classroom and have gone on to useful and satisfying 
careers. We need more success stories built on good habits and 
opportunities seized.’ 


In light of the willingness of courts to label the athletic scholarship 
a contract and the trend of academically-exploited student-athletes to 
seek redress against their institutions, the bill might also aid in reducing 
the number of lawsuits by student-athletes against their respective 
institutions. As a high school athlete’s chances of selecting an insti- 
tution which emphasizes academics increase, that person’s chances of 
failing to get an education presumably decrease. Thus, the number of 
academic-exploitation claims against colleges and universities would 
also decrease. Institutions which complain about the additional paper- 
work which the bill would cause them should seriously consider this 
likely result. 

The bill presently does not contain penalties for those institutions 
which either fail to comply with it or consistently report low graduation 
rates for student-athletes. The sponsors state that they may add sanc- 
tions to the bill in the future.‘** Without sanctions, the bill provides 
an insufficient incentive for institutions to comply with it or to improve 
significantly their student-athlete graduation rates. Public embarrass- 
ment alone will not entice some institutions with major athletic pro- 
grams to improve their academic records. Many of these institutions 
continue to attract top-notch athletic talent and revenue because of the 
success of their athletic teams. Conversely, a penalty that attacks an 
institution’s ability to raise athletic revenue would surely provide an 
effective incentive. One such penalty would be to limit the number of 
athletic scholarships which an institution can offer to prospective stu- 
dent-athletes in a particular sport to the number of scholarship athletes 
in that sport who have already graduated. An institution could not 
reuse a scholarship unless the previous recipient had graduated. 
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Thus, if a university graduated only five of twenty-five football players 
who used up their athletic eligibility in a given year, that university 
would be permitted to offer only five athletic scholarships to high 
school football players that year. Such a penalty would severely hamper 
the recruitment of student-athletes, which fuels the revenue-producing 
machine. 

Colleges and universities, however, will always have some students 
who fail to graduate through no fault of the institution. A modified 
version of this penalty would take into account that a certain number 
of scholarship athletes might fail to graduate no matter what the 
institution does. Perhaps permitting an institution to offer only one 
athletic scholarship for every two scholarship athletes that fail to grad- 
uate would accommodate this concern. In any event, confronted with 
the prospect of diminishing revenues, the institution would certainly 
want to comply with the Student-Athlete Right-To-Know Act. 


CONCLUSION 


In light of the prominence of intercollegiate athletics in the United 
States today and the potential problems that confront a college athlete 
once the athletic career ends, the Student-Athlete Right-To-Know Act 
is timely and appropriate. The failure of student-athletes to graduate 
or gain a worthwhile education from the colleges and universities for 
which they play is a national concern—one heightened by the fact that 
only very few student-athletes ever enjoy careers in professional sports 
and those that do will likely have short ones. Colleges and universities 
themselves have not adequately dealt with the problem, and NCAA 
measures, while helpful, are not sufficient. 

The sponsors of the Student-Athlete Right-To-Know Act believe that 
federal intervention is necessary to help stem academic exploitation 
and neglect of college student-athletes. Through access to graduation 
data of American colleges and universities, high school athletes inter- 
ested in obtaining a good education can make a more informed and 
intelligent choice of institution. With appropriate penalties, the bill 
would also strongly encourage institutions to improve the graduation 
rates and the education of student-athletes. The Student-Athlete Right- 
To-Know Act provides the high school student-athlete with the knowl- 


edge necessary to chart the path of an athletic and educational future 
intelligently. 


Christopher J. Alessandro* 





* B.A., Duke University, 1987; J.D. Candidate, Notre Dame Law School, 1990. 








STUDENT DISCRIMINATORY HARASSMENT 


INTRODUCTION 


In the past several years, discrimination by students toward their 
classmates has reappeared on college campuses across the country.’ 

Such behavior may take the form of harassment, as when white 
students at Northern Illinois University shouted racist remarks at black 
students attending a speech by the Reverend Jesse Jackson.” All too 
often, however, these incidents are violent. In 1986, for example, an 
argument between black and white students at the University of Mas- 
sachusetts at Amherst resulted in the beating of a black student and 
the chasing of fewer than two dozen Blacks by a mob of several 
thousand whites.’ On another occasion, a student at Jamestown College 
beat a gay man at a homecoming dance because the man allegedly 
‘looked at him and touched him on the shoulder.’”* 

This Note outlines several major categories of student discriminatory 
harassment and suggests possible reasons for the rise in such behavior. 
Discriminatory harassment within the context of this Note encompasses 
bias-motivated acts of an insulting, intimidating or violent nature, 
between students. The Note then discusses possible means of legal 
recourse against student-offenders, and gives examples of actions taken 
by several universities. Finally, the Note recommends courses of action 
for institutions as well as for students seeking to curb the disturbing 
trend of discriminatory incidents on campus. 


I. THE RESURGENCE OF DISCRIMINATION BY STUDENTS 


A. Race 


Reported attacks against racial minorities across the nation increased 
from 99 in 1980 to 276 in 1986.5 On-campus violence is a frightening 
reflection of these statistics. Incidents of racist flyers, posters and 
graffiti, and Ku Klux Klan-type cross-burnings have been reported at 
various universities in the past several years. For example, posters at 
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the University of California-Los Angeles several years ago publicized a 
rally for ‘‘white students who have stood by while minority students 
have their hands held.’’* In 1986, white students at the Citadel set fire 
to a paper cross in the room of a black classmate.’ 

Several theories have been posited to explain the recent increase of 
these occurrences. A recurring hypothesis blames the political swing 
back to conservatism and its effect on the mood of the nation, that is, 
that racism has again become acceptable or popular in a societal 
atmosphere of unconcern toward minorities.* Another theory holds that 
white students feel threatened, because they are competing for admis- 
sions and grades with students who they believe receive special treat- 
ment through minority recruiting and educational programs.°® 

Still another contributing factor may be the lower numbers of mi- 
norities entering college. More minorities are dropping out because of 
financial problems” or difficulties in adjusting to college life.11 United 
States Department of Education figures show that the number of mi- 
nority students enrolled in institutions of higher education increased 
from 1,949,000 to 2,242,000 between 1980 and 1986.'2 The number of 
black students, however, declined from 1,107,000 to 1,081,000 in the 
same period.'* The students who remain become that much more of a 





6. Bowen, supra note 2, at 57. 

7. Id. Surveys by the National Institute Against Prejudice and Violence report that 
over 20 percent of minority students have been harassed on campus at least once, and 
that such incidents have been reported on more than 170 campuses. Bayh, Let’s Tear 
Their Hoods Off, NEWSWEEK, Apr. 17, 1989, at 8. 

8. See, e.g., Louis, Racism on Campus, EssENcE, Aug. 1987, at 53. ‘‘Emboldened 
by the reactionary spirit of the Reagan era, those intolerant of the racial heritage, religious 
beliefs or sexual preference of others are expressing their views with increased fervor 
and are gaining a hearing among students whose values bear the imprint of their ‘Me- 
generation’ rearing.’’ Howard, supra note 1, at 626. 

9. ‘‘Afraid that minorities and homosexuals are gaining too much ground educa- 
tionally and vocationally, some extremists resort to drastic action in hopes of protecting 
their power and privilege.’’ Howard, supra note 1, at 626. 

10. See F. BRown & M. STENT, MinoritTiEs IN U.S. INSTITUTIONS OF HIGHER EDUCATION 
143 (1977) (citing a study which found that two-thirds of black college students received 
loans and scholarships, and three-fourths of black students had to hold jobs to make 
ends meet). 

11. According to Professor Shelby Steele, for example, the dropout rate among black 
students at San Jose State University is 72%. Steele, supra note 3, at 52. See also A. 
ASTIN, MINORITIES IN AMERICAN HIGHER EDUCATION 91-95 (1982). Lack of academic prepa- 
ration, parental education and income levels, and racial composition of the student’s 
high school all contribute to high rate of minority failure in higher education. Because 
minority students frequently come from single-parent families with low household in- 
comes, the student often has taken on a quasi-parental role as to his or her siblings, 
filling in for the parent who must hold down several jobs. The student attending college 
away from home is likely to end up leaving school in order to earn money for the family 
or look after the other children. Id. 

12. NATIONAL CENTER FOR EDUCATION Statistics, DIGEST OF EDUCATION STATISTICS 170 
(1988). 


13. Id. The numbers for Hispanic students increased (472,000 to 623,000), as did 
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minority, thus beginning a vicious circle of isolation and greater em- 
phasis on differences from the rest of the student body. 


B. Sexual Preference 


Attacks against gays more than doubled in the United States from 
1985 to 1986.’° Harassment and violence toward homosexual students 
is widespread as well. Professor Gregory Harek’s study at Yale Univer- 
sity, for example, showed that almost one-half of the gay students 
surveyed had been victims of harassment because of their sexual ori- 
entation.’® 

As few as ten years ago, overtly anti-gay acts on campuses were 
much less likely because many gay students chose to remain ‘‘in the 
closet.’’:? Now, however, these students are coming out of the closet 
’ and becoming more active in organizations and causes addressing gay 
concerns. The students’ increased visibility makes them easy targets 
for those who see gay people as ‘“‘sick’’* or ‘‘sinful.’’*® The AIDS” 
epidemic has compounded the problem, because those who do the 
attacking often feel justified in committing violence against those they 
blame for spreading the disease.”* 


C. Other-bases?2 


Although discriminatory incidents based on race or sexual preference 
have received more publicity in recent years, religious and gender- 





those for Asians (286,000 to 448,000) and Native Americans (84,000 to 91,000). The 
figures for six-year achievement by 1980 high school seniors, however, tell a different 
story. While 20.2% of white twelfth-graders in 1980 received Bachelor’s degrees by 1986, 
only 9.9% of black students, 6.8% of Hispanic students, and 10.8% of Native American 
students reached the same level. At 27.3%, Asian students topped all racial groups. Id. 
at 248. At the very least, these figures indicate the difficulty members of some minority 
groups have in completing degree work within the usual four- or five-year period. 

14. See generally Louis, Black and Blue on Campus, EssENcE, Aug. 1986, at 67. 

15. Howard, supra note 1, at 626. The New York City Gay and Lesbian Anti-Violence 
Project reported an 83% increase, from 247 to 453, in victims of attacks reported to that 
agency during the same period. Wertheimer, Victims of Violence: A Rising Tide of Anti- 
Gay Sentiment, USA Topay, Jan. 1988, at 52. 

16. Howard, supra note 1, at 626. 

17. One who is ‘‘in the closet’’ has not made public the fact of his or her homosex- 


. Howard, supra note 1, at 627. 

. Id. 

. AIDS stands for Acquired Immune Deficiency Syndrome. 

. Howard, supra note 1, at 626. 

. Conceivably, there exist as many types of discrimination as people with qualities 
which set them apart from others. This Note, however, will focus mainly on racial, 
sexual orientation-based, gender-based, and religious discrimination. Space considerations 
prevent an in-depth exploration of the causes of such conduct. For a thorough discussion 
of racial discrimination, see Crenshaw, Race, Reform, and Retrenchment: Transformation 
and Legitimation in Antidiscrimination Law, 101 Harv. L. REv. 1331 (1988). 
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based discrimination by university students is also widespread. Exam- 
ples abound in the context of fraternities and social organizations.” 
Fraternity members are routinely chosen along religious lines,** and 
women are excluded altogether from certain mens’ groups. In Frank v. 
Ivy Club,?5 a female Princeton student sued several private, University- 
affiliated student dining clubs under the New Jersey Law Against 
Discrimination”* after she was denied admission to the all-male clubs. 
The Superior Court of New Jersey remanded the case after finding that 
the Division of Civil Rights did not afford administrative due process 
to the clubs in making factual determinations.?” The court, however, 
did say that Princeton was a ‘‘public accommodation of higher 
learning’’?* and therefore subject to the public accommodations provi- 
sion of the Law Against Discrimination.” The court also held that the 
law covered clubs which have ‘‘altered their distinctly private character 
through close association with the University.’’*° Although the denial 
of admission in Frank was not harassment, the case shows how a 
university may be liable for discriminatory acts of its student organi- 
zations. 


II. RECOURSE AGAINST DISCRIMINATORY INCIDENTS 


A. Civil Rights Legislation 


The federal criminal statute most applicable to on-campus harassment 
is Section 245 of Title 18,°1 and the primary civil statute is Section 





23. See Lord, The Greek Rites of Exclusion, The Nation, July 4-11, 1987, at 10. An 
example of violence arguably discriminatory in nature is sexual assault, a frequent 
occurrence on American campuses in general and in fraternity houses in particular. One 
study showed that 15% of women students had been victims of ‘‘forced sex.’’ Id. at 11. 
A discussion of sexual assault as discriminatory harassment is beyond the scope of this 
Note. The term fraternities in this Note includes female as well as male social organi- 
zations. 

24. Id. at 12. 

25. 228 N.J. Super. 40, 548 A.2d 1142 (1988). 

26. N.J. Stat. ANN. § 10:5-4 (West 1976). 

27. Frank, 228 N.J. Super. at 62, 548 A.2d at 1153. The court found it improper for 
the director of the Division of Civil Rights to ‘‘resolve disputed adjudicative facts without 
a trial-type hearing.”’ Id., 548 A.2d at 1153. 

28. Id. at 52, 548 A.2d at 1148. A discussion of whether universities and affiliated 
organizations are public accommodations is beyond the scope of this Note. Several states 
have held that universities are not public accommodations. See Kansas Comm’n. on Civil 
Rights v. Topeka Unified School Dist. No. 501, 243 Kan. 137, 755 P.2d 539 (1988); 
Human Rights Comm’n. of N.M. v. Board of Regents of Univ. of N.M. College of Nursing, 
95 N.M. 576, 624 P.2d 518 (1981). For a discussion of state public accommodations 
statutes and their relation to single-sex college organizations, see Note, Discrimination 
on Campus: A Critical Examination of Single-Sex College Social Organizations, 75 CALIF. 
L. REV. 2117 (1987). 

29. Frank, 228 N.J. Super. at 52, 548 A.2d at 1148. 

30. Id., 548 A.2d at 1148. In the end, the court did not deal with the merits of the 
discrimination claim. 

31. Section 245 states in relevant part: 
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1985(c) of Title 42.°2 Section 245 lists the specific rights which the 








(b) Whoever, whether or not acting under color of law, by force or threat of 
force willfully injures, intimidates or interferes with, or attempts to injure, 
intimidate or interfere with— 


(2) any person because of his race, color, religion or national origin and 
because he is or has been— 
(A) enrolling in or attending any public school or public college; 
(B) participating in or enjoying any benefit, service, privilege, program, 
facility or activity provided or administered by any State or subdivision 
thereof; 


(F) enjoying the goods, services, facilities, privileges, advantages, or 
accommodations of any inn ... or other establishment which provides 
lodging to transient guests, . . . or of any restaurant . . . or other facility 
which serves the public and which is principally engaged in selling 
food or beverages ... , or of any motion picture house, theater, concert 
hall, sports arena, stadium, or any other place of exhibition or enter- 
tainment which serves the public and 

(i) which is located within the premises of any of the aforesaid 

establishments or within the premises of which is physically located 

any of the aforesaid establishments, and 

(ii) which holds itself out as serving patrons of such establishments; 


(4) any person because he is or has been, or in order to intimidate such 
person or anyother person or any class of persons from— 
(A) participating, without discrimination on account of race, color, re- 
ligion or national origin, in any of the benefits or activities described in 
subparagraphs (1)(A) through (1)(E) or subparagraphs (2)(A) through 
(2)(E); orsubparagraphs (1)(A) through (1)(E) or subparagraphs (2)(A) 
through (2)(E); or 
(B) affording another person or class of persons opportunity or protection 
to participate; 


shall be fined not more than $1,000, or imprisoned not more than one year, or 
both; and if bodily injury results shall be fined not more than $10,000, or 
imprisoned not more than ten years, or both; and if death results shall be 
subject to imprisonment for any term of years or for life. 
18 U.S.C. § 245 (1982). 
18 U.S.C. § 241 also applies to criminal civil rights violations, but deals only 
with conspiracies, thus excluding acts of violence by a person acting alone: 
If two or more persons conspire to injure, oppress, threaten, or intimidate 
any citizen in the free exercise or enjoyment of any right or privilege secured 
to him by the Constitution or laws of the United States, or because of his 
having so exercised the same; or 
If two or more persons go in disguise on the highway, or on the premises of 
another, with intent to prevent or hinder his free exercise or enjoyment of any 
right or privilege so secured— 
They shall be fined not more than $5,000 or imprisoned not more than ten 
years, or both. 
18 U.S.C. § 241 (1982). 
Section 241, however, may eventually provide the most extensive protection against 
‘‘all threats to life, liberty, and property,’”’ under the theory that the federal government 
is ‘‘the primary guarantor of all fundamental rights of citizens.’’ Padgett, Racially- 
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statute protects, including the right to enroll in or attend a public 
college, the right to participate in state-provided programs, and the 
right to work for a federal agency.** Furthermore, the section is not 
limited to state action, and so can be used to redress discriminatory 
harassment by private parties.** Finally, federal prosecution is not 
prohibited under the double jeopardy rule when a defendant has already 
been tried in a state court.* 

Because its list of protected rights is exhaustive, however, Section 
245 punishes only certain situations of intimidation or interference.*® 
For instance, under Section 245(b)(2)(A), a charge would hold up only 
if a student accused of discriminatory harassment acted because the 
victim enrolled or attended a public college.*” Violation of Section 245 
also requires willful action, a difficult element to prove.* Finally, 
Section 245 would have no application with regard to private colleges 
or universities. 

The lack of case law under the public-college provision of Section 
245(b)(2)(A) leaves prosecution of campus bigotry great potential for 
development. The public-accommodations provision of Section 
245(b)(2)(F), however, may also apply in such circumstances. In United 
States v. Ebens,*° the defendant was prosecuted under this section after 
he beat an Asian-American to death in front of a restaurant. The Sixth 
Circuit Court of Appeals overturned the conviction because of the trial 





Motivated Violence and Intimidation: Inadequate State Enforcement and Federal Civil 
Rights Remedies, 75 J. Crim. L. & CRIMINOLOGY 103, 125 n.153 (1984). 

32. Section 1985(c) states: 

If two or more persons in any State or Territory conspire or go in disguise 
on the highway or on the premises of another, for the purpose of depriving, 
either directly or indirectly, any person or class of persons of the equal 
protection of the laws, or of equal privileges and immunities under the laws; 
or for the purpose of preventing or hindering the constituted authorities of any 
State or Territory from giving or securing to all persons within such State or 
Territory the equal protection of the laws; ... in any case of conspiracy set 
forth in this section if one or more persons engaged therein do, or cause to be 
done, any act in furtherance of the object of such conspiracy, whereby another 
is injured in his person or property, or deprived of having and exercising any 
right or privilege of a citizen of the United States, the party so injured or 
deprived may have an action for the recovery of damages occasioned by such 
injury or deprivation, against any one or more of the conspirators. 

42 U.S.C. § 1985(c)(1982). 

33. 18 U.S.C. § 245 (1982). See supra note 31. 

34. 18 U.S.C. § 245 (1982). 

35. United States v. Bledsoe, 728 F.2d 1094, 1098 (8th Cir. 1984). 

36. Padgett, supra note 31, at 127 n.163. But see United States v. Griffin, 585 F. 
Supp. 1439, 1445 (M.D.N.C. 1983) (‘‘Sponsors and opponents of the bill [§ 245] both 
agreed that the protection of the act was extremely broad’’). 

37. 18 U.S.C. § 245(b)(2)(A)(1982). See supra note 31. 

38. United States v. Franklin, 704 F.2d 1183, 1188 (10th Cir. 1983). 

39. See supra note 28. 

40. 800 F.2d 1422 (6th Cir. 1986). 
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court’s refusal to admit certain evidence.*: The court did say, however, 
that disparaging remarks motivated by racial bias and meant to intim- 
idate and embarrass an individual, and thus to interfere with the 
individual’s enjoyment of a public accommodation, adequately establish 
a violation of Section 245(b)(2)(F).*? The section conceivably could be 
used to convict one acting in a university setting. 

Section 1985(c) affords a civil remedy for conspiracy to deprive 
persons of ‘‘equal protection of the laws, or of equal privileges and 
immunities under the laws.’’** A cause of action under this section 
requires (1) a conspiracy; (2) an ‘‘animus io deprive [a person]. . . of 
the equal enjoyment of legal rights’’**; (3) action which furthers the 
conspiracy; and (4) resulting personal injury.** The animus element, 
by requiring a ‘‘racial, or perhaps otherwise class-based, invidiously 
discriminatory’’ motivation, is meant to prevent Section 1985(c) from 
becoming a general federal tort law.** The United States Supreme Court, 
however, has not decided to what other classes Section 1985(c) ap- 
plies.*” Thus, gays and women do not necessarily have a cause of action 
under the statute. 

Section 1985(c) actions in the university context have dealt mainly 
with employment discrimination claims.** University counsel, however, 
should be aware that a student-victim could bring suit under the statute 
for discrimination-based damages. 

A minority of states have passed criminal civil rights statutes*® or 
have afforded civil remedies for discriminatory harassment.* Like the 
federal criminal laws, their state counterparts require proof of a race- 
or religion-based animus, making civil rights violations that much more 
difficult to establish.* 

In addition, federal enforcement procedures, by delaying the process 
in the federal system, may actually hinder the achievement of justice 





41. Id. at 1431. 

42. Id. at 1429. 

43. 42 U.S.C. § 1985(c)(1982). 

44. Griffin v. Breckinridge, 403 U.S. 88, 103, 91 S. Ct. 1790, 1799 (1971). 

45. Id. at 103, 91 S. Ct. at 1799. As with § 241, the language of § 1985(c) does not 
afford relief for the victims of persons acting alone. See supra notes 31-32. 

46. Griffin, 403 U.S. at 102, 91 S. Ct. at 1798. 

47. Id. 

48. See, e.g., Ollman v. Toll, 704 F.2d 139 (4th Cir. 1983) (denial of university 
chairperson position based on legitimate academic considerations, with no motivation by 
improper animus). 

49. See Note, Combatting Racial Violence: A Legislative Proposal, 101 Harv. L. REv. 
1270, 1270 n.4 (1988). State statutes with criminal civil rights provisions are: CAL. PENAL 
Cope § 422.6-.7 (West Supp. 1988); Conn. Gen. Stat. ANN. § 46a-58 (West 1986); Mass. 
GEN. L. ch. 265, § 39 (1986); N.Y. PENAL Law § 240.30-.31 (McKinney 1980 & West 
Supp. 1988); Oxia. Stat. ANN. tit. 21, § 850 (West Supp. 1987); Or. Rev. Stat. §§ 
166.155-.166 (1985); 18 Pa. Cons. Stat. ANN. § 2710 (Purdon 1982); WasH. Rev. CoDE 
ANN. § 9A.36.080 (1988); W. Va. Cope § 61-6-21 (Supp. 1987). Id. 

50. See Note, supra note 49, at 1271 n.4. 

51. See id. at 1271. 
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with regard to civil rights violators. The United States Department of 
Justice has adopted a ‘‘wait and see’’ attitude,** putting off decisions 
on federal action until the state trial, as well as the Department’s own 
investigation, is complete.** This deference to state decisions serves 
only to delay, or even preclude, federal action. 

Other problems plague civil rights litigation. Not only is it unclear 
whether Section 1985(c) provides relief for harassment of gays or 
women,™ the words of Section 245 expressly limit punishment to those 
who ‘“‘[intimidate] or [interfere] . . . because of . . . race, color, religion 
or national origin.’’*> Most state criminal and civil statutes have similar 
limitations.** 

Civil rights actions also will be of little avail when the discrimination 
is protected by the Constitution, including, for example, the first amend- 
ment. In Joyner v. Whiting,*” the Court of Appeals for the Fourth 
Circuit, relying on the right to free speech, held that the president of 
North Carolina Central University, a predominantly black institution, 
could not irrevocably withdraw funds from the student newspaper 
merely because the editorial staff of the paper advocated racial segre- 
gation.** 

The classic free-speech case in the educational context is Tinker v. 
Des Moines Independent Community School District.5° The Supreme 
Court held that a public school district could not prohibit students from 
wearing armbands to protest the Vietnam War. The Court, noting the 
‘‘special characteristics of the school environment,’’® stated that ‘‘where 
there is no finding and no showing that engaging in the forbidden 
conduct would ‘materially and substantially interfere with the require- 
ments of appropriate discipline in the operation of the school,’ the 
prohibition [by the state, acting through school officials] cannot be 
sustained.’’* It follows, therefore, that a public educational institution 
should have the power to restrict discriminatory acts, provided those 
acts reach the level of substantially disruptive conduct. The standard 
which conduct in private institutions must meet is much lower, because 
no state action is involved. A private university’s attempt to restrict 
discriminatory harassment is thus more likely to succeed. 





52. Padgett, supra note 31, at 128 n.171. 

53. Id. The Department’s policy is not to prosecute unless the jurisdictional require- 
ments of the federal statute are met, a conviction is likely, and the state’s action was 
inadequate. Id. 

54. See text following note 47. 

55. 18 U.S.C. § 245 (1982). 

56. See Note, supra note 49, at 1271 nn.4 & 6. See also Miller, The Legal Closet, 
StTupDENT Law., Feb. 1988, at 14 (Wisconsin is the only state which has enacted laws 
against discrimination based on sexual preference). 

57. 477 F.2d 456 (4th Cir. 1973). 

58. Id. at 460. 

59. 393 U.S. 503, 89 S. Ct. 733 (1969). 

60. Id. at 506, 89 S. Ct. at 737. 

61. Id. at 509, 89 S. Ct. at 738. 
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Cases involving the right of association provide another example. 
The Supreme Court, in NAACP v. State of Alabama ex rel. Patterson, 
held that the right of association is on a par with the right to free 
speech and assembly. In Sigma Chi Fraternity v. Regents of University 
of Colorado, however, the United States District Court for Colorado 
ruled that a fraternity or student group denying membership because 
of race, color or religion could be placed on probation without violation 
of the group’s freedom of association. The court stated that ‘‘the right 
of association is not . . . an absolute right but is always subject to 
evaluation in relation to the interest which the state seeks to advance.’’™ 
The court distinguished Patterson, noting that the case ‘‘arose in con- 
texts of interference with such interests as political, economic, religious, 
or cultural interests’’® and that if a social fraternity had a right to 
associate, the right was ‘‘a relative one . . . [and that] the relationship 
[between a fraternity and the University] rendered [the fraternity] sus- 
ceptible to regulation of the kind here questioned.’’® 


B. University Remedies 


1. Official Antidiscrimination Policy 


The University of Michigan provides one example of how colleges 


and universities might deal with discriminatory acts. Michigan expe- 
rienced several incidents in 1987, including the broadcasting of racist 
jokes on the campus radio station.*’ The station was shut down, but 
black students organized to protest to the University administration.” 

The Board of Regents at Michigan approved an official University 
policy in 1988 regarding discriminatory behavior on its campuses.” 





62. 357 U.S. 449, 78 S. Ct. 1163 (1958). The Attorney General of Alabama attempted 
to compel production of the NAACP’s membership lists. The Court stated: ‘‘In the domain 
of these indispensable liberties, whether of speech, press, or association, the decisions 
of this Court recognize that the abridgement of such rights, even though unintended, 
may inevitably follow from varied forms of governmental action.’’ Id. at 461, 78 S. Ct. 
at 1171. 

63. 258 F. Supp. 515 (D. Colo. 1966). 

64. Id. at 525. 

65. Id. 

66. Id. For a discussion of the right of association as it relates to fraternities, see 
Rumsey, Legal Aspects of the Relationship Between Fraternities and Public Institutions 
of Higher Education: Freedom of Association and the Ability to Prohibit Campus Presence 
or Student Membership, 11 J.C.U.L. 466 (1985). See generally Marshall, Discrimination 
and the Right of Association, 81 Nw. U.L. REv. 68 (1987). 

67. Kantrowitz & Turque, Blacks Protest Campus Racism, NEWSWEEK, Apr. 6, 1987, 
at 30. 

68. Id. The students demanded that measures be taken to increase black enrollment. 
The radio station has since been re-opened, but such actions by administrations may run 
head-on into the first amendment. See supra text accompanying notes 57-61. 

69. UNIVERSITY OF MICHIGAN HousiING Division, DISCRIMINATION AND DISCRIMINATORY 
HARASSMENT BY STUDENTS IN THE UNIVERSITY ENVIRONMENT (1988). 
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The policy divides standards of conduct according to the location of 
the act in question.” Expression in public forums receives the most 
protection, while violence and vandalism are subject to discipline.” 
Conduct in academic centers is unprotected to the extent the University 
has a ‘‘compelling interest in assuring an environment in which learn- 
ing may thrive.’’”? Incidents occurring in University housing earn the 
least protection.” 

The policy provides for informal dispute resolution as well as pro- 
cedures for formal adjudication.”* Sanctions range from reprimand of 
the offender, community service or restitution to suspension or expul- 
sion.”> Moreover, the policy provides for non-disciplinary preventive 
measures such as training programs for residence hall advisors and 
educational programs for students.”* Michigan’s antidiscrimination pol- 
icy expressly protects a broad range of classes, including those based 
on gender, sexual orientation, and age.”” One year after the University 
of Michigan enacted the policy, approximately thirty complaints have 
been filed pursuant to it. Only one complaint has reached the formal 
hearing stage, and no suspensions or expulsions have yet resulted.” 

According to the Northern Illinois University Office of Affirmative 
Action, that University is now formulating an official policy against 
racial and ethnic harassment.” Discriminatory harassment is presently 





70. Id. at 1. 

74. Ad vat 2. 

72. Id. 

73. Id. at 3. This is because ‘‘the behavioral standards and obligations residents agree 
to abide by under their leases will govern discriminatory conduct which occurs in 
University Housing.”’ Id. at 1. 

74. Id. at 4-5. The formal procedure in brief is: filing of a formal complaint, notice 
of hearing, composition of the hearing panel (four students and one tenured faculty 
member), hearing procedure (with cross-examination by complaining witnesses allowed 
and full participation of counsel permitted in cases of possible suspension or expulsion), 
decision of the hearing panel (majority decision, with possibility of appeal), and records 
of complaint and hearing process. Id. 

75. Id. at 7-8. Other potential punishments include required attendance at a class 
“that helps the person understand the situation of the group against which the remarks 
or behavior were directed,’’ removal from University housing, and suspension from 
specific courses or activities. The sanctions thus provide for a response most closely 
fitting the offense. Factors in the panel’s decision include intent, effect of conduct on 
the victim and the University, previous violations, and degree of remorse. Id. at 7. 

76. Id. at 9. 

97. Td; a 2. 

78. Telephone interview with Darlene Ray-Johnson, Policy Administrator, University 
of Michigan (Mar. 24, 1989). Ms. Ray-Johnson added that, although no formal challenges 
to the policy have been brought, its enactment has been subject to much debate. Because 
the University has had no conduct code in the past, many students see the discriminatory 
harassment policy as an attempt to impose such a code on the student body, and fear 
that the policy may later be expanded to cover other areas of conduct unrelated to 
discrimination. 

79. Telephone interview with Dr. Marilyn Monteiro, Affirmative Action Director, 
Northern Illinois University (Feb. 23, 1989). At the time of the interview, the Affirmative 
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dealt with in the Student Judicial Code.*° The Code resembles that of 
the University of Michigan in specifically prohibiting harassment based 
on sexual orientation and gender, as well as race, religion, and hand- 
icap.*t The Code provides informal and formal hearings,*? and sanctions 
such as work assignments, fines, and restricted access to University 
facilities and community members.* 


2. Actions Regarding Discriminatory Groups 


In 1987, Vanderbilt University took steps to diminish racial exclusion 
in its fraternities and sororities and to increase its minority enrollment. 
At that time, only one sorority had a black member. The University 
ordered fraternities to make a ‘‘good-faith’’ effort to include minorities, 
and implemented a program to monitor minority-recruitment plans of 
fraternities. Today more fraternities have invited black and Asian stu- 
dents to join, and minority enrollment in the University as a whole has 
increased to ten percent. 

Administrations wishing to eliminate campus bigotry might suspend 
social organizations which engage in discriminatory conduct.* Al- 
though few court rulings address the preclusion of fraternities by 
universities,** Sigma Chi*®’ suggests that administrations may take such 
action. 


3. Specialized Programs 


After the violence at the University of Massachusetts,® the University 
administration agreed to implement a number of reforms called for by 
minority students.* Included were additional funding for cultural events 
and financial aid programs, including stipends for minority graduate 
students and student-tutors working with third-world organizations.” 

Universities routinely offer, in addition to extracurricular activities 
concerned with the interests of many discriminated-against groups, 





Action Office was in the process of drafting the policy. Dr. Monteiro hopes to have the 
policy completed and approved by the University by the Fall semester of 1989. 

80. NORTHERN ILLINOIS UNIVERSITY STUDENT JUDICIAL CODE (1987). 

81. Id. at 6. 

82. Id. at 14-17. 

83. Id. at 10-11. 

84. Telephone interview with K.C. Potter, Dean of Residential and Judicial Affairs, 
Vanderbilt University (Mar. 24, 1989). See also Vanderbilt Orders Frats to Integrate or 
Close, Jet, Feb. 23, 1987, at 21. 

85. See Vanderbilt, supra note 84, at 21. Dean Potter stated, however, that no 
ultimatum was issued to the fraternities. 

86. See Rumsey, supra note 66, at 469. 

87. See supra text accompanying notes 63-66. 

88. See supra text accompanying note 3. 

89. Elshtain, Lessons From Ambherst-Dragnet or Agenda for Action?, COMMONWEAL, 
Mar. 25, 1988, at 165. 

90. Id. Some of the funds were to come from promised lobbying efforts by the 
University. 
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similarly specialized disciplines of study. The University of Illinois at 
Urbana, for example, offers formal degree programs in Asian Studies 
and in Latin American and Caribbean Studies.*’ The University also 
boasts an African Studies Program, an Afro-American Academic Pro- 
gram, and an Office of Women’s Studies, which are not formal areas 
of concentration but rather coordinated programs of study.*? 


C. University Liability 


Under the theory that universities have a duty to ‘‘protect their 
students from violence,’’ courts may hold universities liable for not 
taking steps to eradicate discriminatory harassment.® In Mullins v. Pine 
Manor College,“ a student, raped on campus by an unidentified person, 
sued the College for damages, claiming her injuries were caused by a 
breach of the College’s duty of due care. The court observed that 
colleges ‘‘generally undertake voluntarily to provide their students with 
protection from criminal acts of third parties,’’*> and ‘‘either . . . the 
failure to exercise due care increased the risk of harm, or . . . the harm 
is suffered because of the students’ reliance on the undertaking.’’* 
Consequently, the College was liable for the student’s injuries. Failure 
on the part of a university to prevent harassment and violence against 
students can carry serious consequences for the university.” 


III. RECOMMENDATIONS 


A. Universities 


In many cases, it is the responsibility of the institution itself to act 
against discriminatory harassment. Universities hire faculty members 
and choose which students to admit. Therefore, the educational insti- 
tution must ensure that different classes are adequately represented at 
both levels.%* A few universities have implemented programs at the 





. UNIVERSITY OF ILLINOIS, UNDERGRADUATE PROGRAMS, 1983-1985, at 237. 

. Id. 

. Dobbs, Accountability and Comparative Fault, 47 La. L. Rev. 939, 975 (1987). 

. 389 Mass. 47, 449 N.E.2d 331 (1983). 

. Id. at 53, 449 N.E.2d at 336. 

. Id. at 54, 449 N.E.2d at 336. See also Peterson v. San Francisco Community 
College Dist., 36 Cal. 3d 799, 685 P.2d 1193, 205 Cal. Rptr. 842 (1984) (college district 
has duty to use care to protect students from on-campus attacks which are reasonably 
foreseeable). 

97. In Mullins, the student also brought suit against the vice-president of the College. 
The court rejected the vice-president’s claim that he was immune from liability because 
he was the officer of a charitable institution, saying that the public policy considerations 
behind the doctrine of charitable immunity were not present in the case. Mullins, 389 
Mass. at 64, 449 N.E.2d at 342. 

98. But see D. Bett, AND WE Are Not Savep ch. 6 (1987) (suggesting that affirmative 
action programs in faculty hiring may backfire by causing white-faculty resistance and 
by legitimizing token hiring in universities). 
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high-school level to improve minority students’ academic skills before 
the students reach college.” 

In addition, universities should assess the resources presently avail- 
able to minorities, women and other groups, and take steps to correct 
deficiencies. A single university office for minority students may be 
ill-equipped to meet the different needs of Blacks, Hispanics, and 
others. Institutions should create administrative offices for students of 
specific classes.‘ Specialized courses of study might be added to the 
curriculum as well.’ The more sensitive the university to the concerns 
of traditional victims of discriminatory harassment, perhaps the more 
willing victims will be to resolve such incidents within the university, 
rather than in the courts. 

Administrations should also amend university by-laws to include 
specific sanctions for discriminatory harassment. Universities should 
formulate regulations protecting all student-victims of such harassment. 
Gay students, for instance, should not be excluded by regulations meant 
to prevent only discrimination based on race, religion or gender.’ 
Once the by-laws are in place, universities should enforce the regula- 
tions by means of a thorough and responsive disciplinary process. 


B. Students 
Students such as those who protested at the University of Michigan 


have become more cohesive in response to the recent increase in campus 
discrimination.*** Organizing students both within and among univer- 





99. Colleges Open New Doors for the Minority Student, Chicago Tribune, Feb. 19, 
1989, at 3. The University of Michigan and the University of California-Los Angeles have 
such programs. The University of Chicago’s Partnership Program allows students at a 
local two-year college to take classes at the University, which also provides counseling 
to the students to help them gain admission to four-year institutions. 

100. See, e.g., University of Michigan Agrees to Blacks’ Demands; Jesse Jackson Assists, 
Jet, Apr. 13, 1987, at 5. 

101. See supra text accompanying notes 91-92. If such courses are not required, 
however, the typical non-minority or male student probably will not enroll in them. 
Another consideration is that specialized courses and programs give rise to negotiated 
separatism: 

‘‘On many campuses today academic departments and programs are established 

on the basis of difference ... despite the fact that there is nothing in these 

‘difference’ departments that cannot be studied within traditional academic 

disciplines. If their goal truly is past exclusion from the mainstream curriculum, 

shouldn’t the goal now be complete inclusion rather than separateness?’’ 
Steele, supra note 3, at 11. 

102. See Wertheimer, supra note 15, at 54, regarding passage of hate crimes legislation 
as a way to show that prejudicial attacks. will not be tolerated in American society. 

103. See Kantrowitz & Turque, supra note 67, at 30. The protests resulted in six 
proposals dealing with racial tensions at Michigan. Included were the creation of a 
president’s advisory commission for affirmative action, creation of a black vice-provost 
for minority affairs who would be in charge of recruitment of black students and faculty, 
and an independent budget of $35,000 for the promotion of black student programs. 


University of Michigan Agrees to Blacks’ Demands; Jesse Jackson Assists, supra note 
100, at 5. 
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sities is imperative in combatting bigotry.‘ Students should record 
and report any incidents of discriminatory harassment, and should 
exchange information with other students and student organizations.’ 
Black students at Tulane University, for example, photographed an 
incident involving white students’ use of blackface at a fraternity event. 
Besides filing the photographs with police, the Afro-American Congress 
of Tulane submitted the pictures to local newspapers to publicize the 
incident.‘ Documentation makes it easier for victims to convince the 
. college or university to take action.’” Discriminated-against students 
must also make a concerted effort to effect policy changes at both the 
institutional and the state level. Such change requires dissemination of 
information to, and voter-registration drives aimed at, students. Al- 
though many students feel incapable of reversing the trend of discrim- 
ination,’ unified action can win protective measures for all students, 
regardless of classification. 


CONCLUSION 


Campus bigotry is reappearing across the nation. University officials 
have a duty to make their campuses conducive to academic pursuits, 
and should take primary responsibility for preventing discriminatory 
harassment through education of students and enforcement of university 
policy. If the institution does not take action against offenders, victims 
have methods of redress against both the individual and the university 
itself. Even if the particular jurisdiction affords no legal redress, adverse 
publicity of discriminatory incidents may damage the institution’s rep- 
utation. The university’s credibility as an academic establishment will 
almost certainly suffer, possibly leading to losses of prospective students 
and even a decline in alumni support. Stemming the tide of discrimi- 
natory harassment clearly benefits every college and university. 


Linda Haviland* 





104. mee Louis, supra note 8, at 120. 
105. Id. 

106. 

107. Id. 

108. See F. BRowN & M. STENT, supra note 10, at 143 (citing a study which showed 
that 64% of black students in white colleges felt they were not able to impact on college 
programs). 

* B.A., University of Illinois, 1987; J.D. Candidate, Notre Dame Law School, 1990. 








The Drug Testing of College Athletes 


INTRODUCTION 


In the pursuit of fair and equitable competition,’ the National Col- 
legiate Athletic Association? (NCAA) decided at its 1986 annual con- 
vention to test college athletes for drugs.* The NCAA presently tests 
student-athletes for drugs at all post-season championship events and 
at football bowl games. Over one hundred of the nine hundred NCAA 
member institutions have followed the NCAA’s lead and adopted similar 
drug testing programs.* 

Proponents of the drug tests strongly back these programs as a realistic 
solution to the ‘‘growing drug problem among athletes.’’> In addition, 
the NCAA contends that athletes have no constitutional right to compete 
in NCAA events and therefore, if they wish to compete, must abide by 
the NCAA’s rules.* Opponents claim, however, that drug testing without 
individualized suspicion violates an athlete’s right to privacy.? Oppo- 
nents also point to problems with the application of the tests. As a 
result, student-athletes have challenged the constitutionality of the 





1. NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, 1987-88 NCAA DruG-TESTING PROGRAM 
2 (Oct. 1987) [hereinafter NCAA PAMPHLET]. 

2. The NCAA was created ‘‘to maintain intercollegiate athletics as an integral part 
of the educational program and the athlete as an integral part of the student body... .” 
NCAA Const. art. 2, § 2. The NCAA is an unincorporated association created in 1906 
with over 800 member colleges and universities. Members meet annually to consider 
legislation regarding the conduct of intercollegiate athletics. The membership has passed 
legislation on issues such as admission policies, financial aid, eligibility, recruiting and 
television of NCAA events. Member institutions are required to enforce this legislation 
and the NCAA has strict enforcement procedures if an institution fails to fulfill its 
obligation. NCAA Const. art 2, § 2. 

3. Scanlon, Playing the Drug Testing Game: College Athletes, Regulatory Institutions, 
and the Structures of Constitutional Argument, 62 IND. L.J. 863 (1986-87). Scanlon has 
written several articles on drug testing. He commented that ‘‘when the public expresses 
its dismay about the incidence of drug abuse among athletes, detailed expresses its 
dismay about the incidence of drug abuse among athletes, detailed in media reports, it 
is predictable that the ... NCAA and several hundred colleges and universities will 
announce drug testing programs... .’’ Id. at 876. 

4. Many of these institutions are Division I schools, the division which enjoys the 
highest profile and generally has the best athletes. To be Division I, a school must 
sponsor six varsity sports at a minimum. 1987-88 NCAA MANUAL 147 (1987). 

5. Lederman, Judge Permits Stanford Diver to Compete Without Consenting to NCAA 
Drug Test, Chron. Higher Educ., Mar. 18, 1987, at 47. 

6. Lederman, California Judge Hears Arguments in Challenge to NCAA Drug-Test 
Program, Chron. Higher Educ., Oct. 21, 1987, at A1, A43. 

7. See Note, An Analysis of Public College Athlete Drug Testing Programs Through 
the Unconstitutional Condition Doctrine and the Fourth Amendment, 60 S. Cat. L. REv. 
815, 837-41 (1987), which spells out the privacy interest in detail. 
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testing. The battle lines have been drawn and drug testing of college 
athletes is an issue with which the courts now must grapple. 

This Note examines the present state of the drug testing of college 
athletes, and the challenges faced by NCAA and university testing 
programs. Part I studies the NCAA’s drug-testing program, which serves 
as a model for institutional programs. Parts II and III review state and 
federal litigation relating to this issue. Part IV addresses other important 
issues in the drug-testing debate. Finally, this Note makes practical 
recommendations to educational institutions as well as other parties 
involved. 


I. NCAA DrucG TESTING 


A. Purpose of Drug Testing 


The NCAA adopted its drug-testing program ‘‘[s]o that no one par- 
ticipant might have an artificially induced advantage, so that no one 
participant might be pressured to use chemical substances in order to 
remain competitive and to safeguard the health and safety of partici- 
pants. . . .”"® While these goals are laudable, opponents question whether 
drug-testing programs effectively reach them. In Hill v. NCAA, the 
California Superior Court found that the NCAA’s drug-testing program 


did not lawfully reach its goals. It found the NCAA’s program over- 
broad, intrusive and therefore unconstitutional.* The purposes set out 
for the NCAA’s drug testing programs are legitimate, but the issue 
remains whether the programs as implemented will survive the legal 
challenges they face. 


B. The NCAA’s Drug-Testing Program 


A substantial number of educational institutions have patterned their 
own drug-testing programs on the NCAA’s program." Thus, a look into 
the specifics of the NCAA’s drug-testing program is helpful. 

At the beginning of a sports season, the NCAA requires all student- 
athletes to sign a statement consenting to drug testing. Any student- 
athlete refusing to consent is prohibited from competing in any inter- 
collegiate competition." By signing the consent form, the athlete ‘‘agrees 
to allow the NCAA . .. to test [the athlete] for the banned drugs listed 
in ... the NCAA Manual.’’? The NCAA’s extensive list of banned 





8. NCAA PAMPHLET, supra note 1, at 2. 
9. Hill v. NCAA, No. 619209, at 25-27 (Cal. Superior Ct. Aug. 10, 1988) [hereinafter 
Hill Il] This case will be set out in great detail throughout the Note. 

10. Bally v. Northeastern Univ., No. 87-1178, at 5-6 (Mass. Superior Ct. Nov. 1987) 
(hereinafter Bally I] (notes that approximately 100 of the 800 NCAA member institutions 
instituted independent drug-testing programs after the NCAA’s program was announced) 
See also Brock & McKenna, Drug Testing in Sports, 92 Dick. L. REv. 505, 538 (1988). 

11. NCAA PAMPHLET, supra note 1, at 3. 

12. Id. at 6. 
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drugs includes anabolic steroids, street drugs, diuretics and a substan- 
tial number of other substances. While the list has been criticized as 
banning lawfully prescribed medications,’* the NCAA gives special 
consideration to the use of these substances.** 

At NCAA championship events and certified football bowl games, 
the NCAA randomly selects athletes for drug testing.*» The NCAA 
assigns a “‘‘urine validator’’ to observe the student-athlete within the 
collection station. Once an athlete provides an adequate specimen, the 
NCAA tests the specimen for banned substances. The NCAA follows 
written guidelines to ensure a proper chain of custody.** An athlete 
testing positive for a banned substance is ineligible for further postsea- 
son competition. An athlete may appeal a positive result, however.’’ 

Many different methods of analyzing urine samples for drug usage 
exist.’® Before any action is taken as a result of a positive test, however, 
the NCAA uses the Gas Chromatograph/Mass Spectroscopy (GC/MS) 
method of testing. This method is generally considered to be the most 
reliable, although also the most expensive method available.’ 


II. STATE CAUSES OF ACTION 


Educational institutions and the NCAA must be aware of possible 
state-law challenges to their drug-testing programs. These potential 
defendants are particularly vulnerable to claims in states whose consti- 


tutions provide an express right to privacy.”° Such ‘‘right to privacy”’ 
provisions often restrain private citizens, as well as the government.”' 
In these states, since state action is not required, the NCAA and both 
public and private educational institutions may be held accountable for 
violating an athlete’s right to privacy. Thus, many state statutes are 
construed more liberally than analogous federal statutes.?? 





13. Hill v. NCAA, No. 619209, at 7 (Cal. Superior Ct. Nov. 19, 1987) (statement of 
intended decision) [hereinafter Hill I]. 

14. NCAA PAMPHLET, supra note 1, at 9-10. 

15. For individual championship events, the choice of athletes may be based on 
random selection, position of finish or suspicion. For team championships and bowl 
games, the choice is based on random selection, playing time, position or suspicion. 
Crew chiefs are notified in advance by the NCAA Executive Committee as to which 
method to implement. Id. at 13. 

16. Id. at 16. 

17. Id. at 17-18. 

18. Note, Drug Testing of College and University Employees, 15 J.C.U.L. 321, 325- 
28 (1988) (discussion of urinalysis methods). 

19. Hill II, No. 619209 at 18. See alsc Smith, Top Labs Ensure Reliability of NCAA 
Drug Tests, NCAA News, Aug. 19, 1987, at 3. 

20. These states include: Alaska, Arizona, California, Florida, Hawaii, Illinois, Louis- 
iana, Montana, South Carolina, and Washington. 

21. ALASKA Const. art. I, § 22; Cat. Const. art. I, § 1; Haw. Const. art. I, § 6; ILL. 
Const. art. I, § 6; and Mont. Const. art. II, § 10. Thus, the fact that the testing entity 
is a private institution will not preclude a suit against it in these states. _ 

22. Hill II, No. 619209 at 5. See also Bamberger, Boosting Your Case with Your State 
Constitution, A.B.A. J. 49 (Mar. 1, 1986). 
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California is one state with an express right to privacy. The California 
Supreme Court has applied this right to privacy against intrusions by 
private as well as governmental actors.”* Thus, athletes in California 
may bring privacy claims against the NCAA as well as against all 
educational institutions. 

Two state cases have dealt with the drug testing of college athletes. 
An analysis of these cases follows. 


A. Hill v. NCAA 


In Hill v. NCAA,”* two college athletes at Stanford University chal- 
lenged the NCAA’s drug-testing program. Joined by Stanford University 
as intervenor, the athletes alleged that the NCAA drug-testing program 
violated the fourth amendment of the United States Constitution as well 
as article 1, section 1 of the California Constitution.2> The California 
Superior Court decided the case under the California right-to-privacy 
statute because ‘‘the right to privacy provided by the California Con- 
stitution ... is a more extensive right than that provided under the 
federal constitution.’’?° 

The Hill court then set out the test for assessing an invasion of an 
individual’s right to privacy. This ‘‘invasion’’ will be upheld only if: 


1) it is made to serve a compelling interest; 

2) it is necessary to further that purpose; 

3) it is narrowly drawn to assure maximum protection of the 
constitutional interests at stake; and 

4) no less intrusive means to achieve that interest exists.?’ 


The court noted that the defendant faces a heavy burden to justify such 
an invasion of privacy.” Perhaps the core issue in student-athlete drug 
testing relates to the requirement that the defendant prove a compelling 
need for the testing. 

In Hill, the court examined the compelling interests advanced by the 
NCAA to justify the testing. The court found that drug use, health and 
safety, and fair competition were not compelling interests.2? Therefore, 
the California court held that the NCAA failed to prove a compelling 





23. Hill II,, No. 619209 at 24 (citing Schmidt v. Superior Court, 43 Cal. 3d 1060, 
1072, 240 Cal. Rptr. 160, 167 (1987)). 

24. Hill II has been an ongoing battle in California since Simon Levant, a diver at 
Stanford, first challenged the NCAA’s program in January 1987. In the latest decision, 
the Superior Court held that the NCAA’s program violated the athlete’s right to privacy 
under the California Constitution. Hill II, No. 619209 at 27. 

25. Hill II, No. 619209 at 5. 

26. Id. 

27. Id. at 24-25. 

28. Id. at 25. 


29. For a discussion of these issues, see notes 91-104 and accompanying text. 
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need to justify its invasion of an athlete’s right to privacy.*° As a result, 
the NCAA is precluded from requiring Stanford University to obtain 
drug-testing consent forms from its varsity athletes. 


B. Bally v. Northeastern University 


Before the 1986-87 school year, Northeastern University* initiated a 
drug-testing program for its varsity athletes. The program required 
athletes, as a condition of participation in a sport, to consent to random 
drug testing during the regular season.*? Northeastern adopted its pro- 
gram: 


a) to promote the health and physical safety of student athletes; 
b) to promote fair intrateam and intercollegiate competition, and 
c) to promote its interest in ensuring that Northeastern’s student 
athletes, role models to other students and representatives of 
Northeastern to the public, are not perceived as using drugs.** 


Until January 22, 1987, David Bally participated on Northeastern’s 
varsity track team. He was declared ineligible to compete when he 
refused to sign Northeastern’s drug-testing consent form. He also re- 
fused to sign the NCAA’s consent form. Bally brought a state claim 


against Northeastern University.** 

In order to prevail under the Massachusetts Civil Rights Act, a 
plaintiff must prove interference or attempted interference of his rights 
by ‘‘threats, intimidation or coercion.’’** The Superior Court of Suffolk 
County held that Northeastern interfered with Bally’s rights by coercion. 
The court concluded that Bally’s suspension, because he did not sign 
the consent form, was coercive and therefore violative of the Massa- 
chusetts Civil Rights Act.** The Supreme Court of Massachusetts disa- 





30. Hill II, No. 619209 at 25. 

31. Northeastern University is a private, non-profit university located in Boston, 
Massachusetts. It is the largest private university in the country with an enrollment of 
16,000. 

32. In this regard, Northeastern’s program differs from the NCAA’s. The NCAA only 
tests athletes in post-season events. 

33. Bally v. Northeastern, 403 Mass. 713, 716, 532 N.E.2d 49, 51 (1989) [hereinafter 
Bally II]. Northeastern’s program appears to be a good one. A positive result for the first 
test leads to counseling, and not suspension, from the team. This shows that Northeast- 
ern’s intent is to help, not punish, the athlete. 

34. Bally brought suit before the Supreme Judicial Court for the Commonwealth of 
Massachusetts against Northeastern University. The court denied Bally’s motion for a 
preliminary injunction and transferred the case to the Superior Court in Suffolk County. 
The superior court judge granted summary judgment for Bally holding that Northeastern’s 
program violated Bally’s rights under the Massachusetts Civil Rights Act and the Mas- 
sachusetts privacy statute. Bally I, No. 87-1178 at 15-27. On appeal, the Supreme Court 
of Massachusetts reversed. Bally II, 403 Mass. 713, 532 N.E.2d 49 (1989). 

35. Mass. Gen. L. ch. 12, §§ 11h and 11i (1986). 

36. Bally I, No. 87-1178 at 16. 
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greed, however, and reversed. The higher court held that Northeastern’s 
requirement that Bally consent to drug testing by urinalysis was indis- 
criminate, was impartially administered and was not comparable with 
the direct assault found in cases in which the court has granted relief 
under the Massachusetts Civil Rights Act.%’ 

Bally also sought relief under a Massachusetts statute providing that 
‘‘fa] person shall have a right against unreasonable, substantial or 
serious interference with his privacy.’’** The superior court granted 
relief to Bally under this statute as well. The court held that North- 
eastern’s program ‘‘constitutes a significant intrusion into . . . [Bally’s] 
physical privacy, and coerces a person to provide a source of personal 
physiological information.’’** The Supreme Court reversed on the pri- 
vacy issue as well. In so holding, the court noted that ‘‘Bally has not 
alleged any public disclosure of confidential information, real or threat- 
ened.’’4° 

Bally may prove to be a very persuasive case for educational insti- 
tutions faced with similar claims. Although Northeastern is a private 
institution, and therefore not a state actor, the Massachusetts Supreme 
Court did not rely on this fact. Thus, both private and public institutions 
may turn to Bally. 

The validity of drug testing, however, remains unsettled. Educational 
institutions facing state challenges to their drug-testing programs have 
only Hill and Bally on which to rely. And it is perhaps ironic that 
these two cases reached opposite results. In considering the likelihood 
of a successful state-law challenge of an institution’s drug-testing pro- 
gram, one must closely examine the law of the particular state involved. 
A suit would more likely be upheld in a state with an express right to 
privacy in its constitution. One must also consider both state civil rights 
and state search and seizure provisions, and how broadly the courts 
have interpreted them. 


III. FEDERAL CHALLENGES TO DRUG-TESTING PROGRAMS 


A. State Action Under the Fourteenth Amendment 


‘Embedded in our fourteenth amendment jurisprudence is a dichot- 
omy between state action, which is subject to scrutiny under the 
Amendment’s Due Process Clause, and private conduct, against which 
the Amendment affords no shield, no matter how unfair that conduct 
may be.’’*? In order for a plaintiff to pursue a claim under the fourteenth 





37. Bally II, 403 Mass. at 719, 532 N.E.2d at 53. 

38. Mass. GEN. L. ch. 214, § 1b. 

39. Bally I, No. 87-1178 at 25-26. 

40. Bally II, 403 Mass. at 721, 532 N.E.2d at 53. 

41. Tarkanian v. NCAA, 109 S. Ct. 454, 461 (1988). In pertinent part, the fourteenth 
amendment states that ‘‘No state shall . . . deprive any person of life, liberty or property, 
without due process of law... .’’ U.S. Const. amend. XIV. 
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amendment, the conduct at issue must have occurred ‘‘under color of 
state law.’’*? The issue of state action is important to federal drug- 
testing challenges. If defendant colleges, universities and the NCAA 
are held not to be state actors, the federal causes of action under which 
a plaintiff may succeed will be limited. 

In Tarkanian v. NCAA,* the United States Supreme Court considered 
whether the actions of a state actor, the University of Nevada, Las 
Vegas (UNLV), in compliance with the recommendations of the NCAA, 
transformed the NCAA’s conduct into state action.** In a 5-4 decision, 
the Court held that the NCAA was not a state actor, because ‘‘the 
NCAA’s several hundred other public and private member institutions 
each similarly affected ... [the NCAA’s] policies. ... It necessarily 
follows that the source of the legislation adopted by the NCAA is not 
Nevada but the collective membership, speaking through an organiza- 
tion that is independent of any particular state.’’** As a result, the 
NCAA, a private entity, cannot violate the fourteenth amendment. 

Tarkanian will have a major impact on federal challenges to drug 
testing of college athletes. In holding that the NCAA was not a state 
actor, the Tarkanian court severely limited potential federal claims 
against the NCAA’s drug-testing program. Tarkanian thus reaffirmed 
the case of Barbay v. NCAA,* which precluded a Section 1983 federal 
suit against the NCAA’s drug-testing program. The same limitations 
apply to private educational institutions, which are not considered state 
actors. 

As to public educational institutions, however, federal challenges to 
drug-testing programs may survive. Moreover, even though the NCAA 
and private institutions may not be state actors under the federal 





42. Tarkanian, 109 S. Ct. at 461. See also 42 U.S.C. § 1983 (1979). 

43. 109 S. Ct. 454 (1988). In Tarkanian, the NCAA conducted an investigation into 
the basketball program at the University of Nevada, Las Vegas (UNLV). Upon finding 38 
violations, the NCAA placed UNLV on probation for two years. The NCAA further urged 
UNLV to show cause why the NCAA should not impose additional penalites if the 
university did not sever its ties with its basketball coach, Jerry Tarkanian. When UNLV 
decided to demote Tarkanian, he brought suit in Nevada state court alleging that he had 
been denied due process under the fourteenth amendment. Subsequent appeals were 
ultimately decided by the United States Supreme Court. Id. at 456-57. 

44. Id. at 462. 

45. Id. 

46. No. 86-5697 (E.D. La. Jan. 20, 1987) (WESTLAW, Allfeds directory). Roland 
Barbay played football at Louisiana State University (LSU). LSU played in the 1987 Sugar 
Bowl, and the NCAA randomly selected Barbay to submit to a drug test on December 
11, 1986. He tested positive for steroids and was banned from participating in the game. 
Barbay brought suit claiming that he was not informed that steroids were prohibited. 
The United States District Court for the Eastern District of Louisiana denied his petition 
for an injunction and/or temporary restraining order and concluded that the NCAA’s 
regulation of college athletics was not state action. Therefore, the plaintiff's Section 1983 
action failed. Thus, defendants may point to Tarkanian to thwart subsequent challenges 
similar to Barbay’s. Section 1983 gives victims of constitutional violations a private cause 
of action but only against state actors. 
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Constitution, this does not preclude a state law claim against them.*’ 
B. Fourth Amendment Search and Seizure 


1. Student-athletes and the Fourth Amendment 


Opponents contend that drug tests constitute an unreasonable search 
and seizure under the fourth amendment of the United States Consti- 
tution.*® Though the NCAA and other private actors cannot be chal- 
lenged under this amendment, public educational institutions may. In 
O’Conner v. Ortega,*® the United States Supreme Court noted that fourth 
amendment rights were implicated if the conduct at issue infringed on 
‘‘an expectation of privacy that society is prepared to consider reason- 
able.’’*° Since the courts have uniformly held that urine tests are 
searches, the question is whether such searches are reasonable. 

In O’Conner, the Court noted that in determining the reasonableness 
of the search, a court must ‘‘balance the nature and quality of the 
intrusion on the individual’s Fourth Amendment interests against the 
importance of the Government interests alleged to justify the intru- 
sion.’’>? As applied to drug testing, the balance is between the athlete’s 
strong privacy interest and the government’s interest in stopping drug 
use by athletes. 

The Court also found that ‘‘[w]jhat is reasonable depends on the 
context within which a search takes place.’’** O’Conner then set out a 
two-fold inquiry: Whether the search was justified at its inception and 
whether the search was reasonably related in scope to the circumstances 
which justified the original interference.™ 





47. Robins v. Pruneyard Shopping Center, 23 Cal. 3d 899, 910, 592 P.2d 341, 347, 
153 Cal. Rptr. 854, 860 (1979), aff'd, 447 U.S. 74, 100 S. Ct. 2035 (1980). See also supra 
notes 20-22 and accompanying text. 

48. The fourth amendment provides for the ‘‘right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and seizures... .”’ 
U.S. Const. amend. IV. 

49. 480 U.S. 709, 107 S. Ct. 1492 (1987). In O’Conner, a state hospital became 
concerned about the possible improprieties of one of its physicians. As a result, hospital 
officials searched the physician’s office and seized items from his desk. The physician 
brought suit in federal district court under § 1983, alleging that the search violated the 
fourth amendment. The Supreme Court remanded and held that a search may be upheld 
under a reasonableness standard. Id. at 726, 107 S. Ct. at 1503. 

50. Id. at 715, 107 S. Ct. at 1497. 

51. O’Halloran v. University of Wash., 679 F. Supp. 997, 1002 (W.D. Wash. 1988). 
See also Schaill v. Tippecanoe, 864 F.2d 1309, 1312-15 (7th Cir. 1988). 

52. O’Halloran, 679 F. Supp. at 1003-04. See also O’Conner, 480 U.S. at 719, 107 
S. Ct. at 1499. 

53. O’Conner, 480 U.S. at 719, 107 S. Ct. at 1499. 

54. Id. at 726, 107 S. Ct. at 1503. Note that this reasonable relationship inquiry is 
not as demanding as the compelling interests test required in Hill. 








1989] DRUG TESTING OF COLLEGE ATHLETES 333 


In O’Halloran v. University of Washington,®* the plaintiff, an athlete 
at the University of Washington, alleged that the NCAA’s drug-testing 
program violated the fourth amendment. The United States District 
Court for the Western District of Washington held that in ‘‘[dJjetermining 
the reasonableness of the NCAA’s drug-testing program .. . one must 
consider the two-fold inquiry set forth in O’Conner.’’** 

The court first analyzed whether the NCAA had reasonable grounds 
to justify the implementation of drug testing. Citing past incidents of 
drug use by athletes and the publicity these incidents received, the 
court found the NCAA’s program justified at its inception.*” Second, 
the court asked whether the scope of the program was fully tailored to 
address the need for the testing. On this point, the court was persuaded 
by and deferred to the experts who developed the NCAA’s program. 
Finally, the court examined the competing interests involved ‘‘to com- 
plete the determination of reasonableness under all the circum- 
stances.’’®® The court concluded that the search was reasonable because 
of a ‘‘diminished expectation of privacy in the context of a university 
athletic program and there being a compelling interest by the ... 
NCAA that outweighs the relatively small compromise of privacy under 
the circumstances.’’®° 

The case of Schaill by Kross v. Tippecanoe County School Corp. 
also provides support for proponents of drug testing. In Tippecanoe, a 
county school corporation instituted a random drug-testing program of 
its high school athletes and cheerleaders. Two students challenged the 
tests under Section 1983 alleging that the tests violated the fourth 
amendment. The Seventh Circuit upheld the drug-testing program as a 
‘‘reasonable response to a serious evil.’’® 

In so holding, the court emphasized that the tests were more likely 
to be upheld in athletic programs, in which there was a diminished 
expectation of privacy.® After weighing several factors, the court held 
that the program did not violate the fourth amendment.* Although 





55. 679 F. Supp. 997 (W.D. Wash. 1988). The case arrived in federal court after a 
number of procedural moves. However, on appeal, the Ninth Circuit reversed and 
remanded the case to state court on procedural grounds. 856 F.2d 1375 (9th Cir. 1988). 

56. O’Halloran, 679 F. Supp. at 1004. 

57. Id. 

58. Id. at 1005. 

. Id. 

. Id. at 1002. 

. 864 F.2d 1309 (7th Cir. 1988). 

. Id. at 1324. 

. Id. at 1317-18. 

. The court stated that: 

{IJnterscholastic athletes have diminished expectations of privacy, and have 
voluntarily chosen to participate in an activity which subjects them to pervasive 
regulation of off-campus behavior; the school’s interest in preserving a drug- 
free athletic program is substantial, and cannot adequately be furthered by less 
intrusive measures; the TSC program adequately limits the discretion of the 
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Tippecanoe is distinguishable because it involved high school students 
rather than college athletes, the case remains pertinent. 


2. The Supreme Court and Drug Testing 


Although the Supreme Court has not addressed the validity of drug 
testing in the context of athletics, it has upheld the use of random 
drug testing in certain instances. In National Treasury Employees Union 
v. Von Raab,® the Court upheld urine tests of United States Customs 
Service employees as reasonable under the fourth amendment.® In so 
holding, the Court relied on the Government’s compelling interest in 
ensuring the integrity of Customs Service employees, and on the di- 
minished expectation of privacy given the context of the employee’s 
job.°” ; 

Similarly, in Skinner v. Railway Labor Executives’ Association,® the 
Court upheld blood and urine tests for railroad employees following 
major train accidents or safety violations. In so holding, the Court 
reversed the Ninth Circuit’s holding that particularized suspicion was 
required and that the tests were unreasonable because they did not 
measure current drug impairment.®® The Court held that the Government 
had a compelling interest in protecting the safety of the public and of 
the employees themselves through deterrence of drug usage.” 


IV. OTHER DrucG TESTING ISSUES 


Opponents also object that ‘‘the urination is monitored and .. . [that] 
private facts about the student-athlete’s activities in addition to the use 
of. drugs may be revealed.’’’* In addition, opponents raise concerns 
with the timing and accuracy of the drug-testing programs.’* Propo- 
nents, however, offer evidence that the goals of drug testing override 
the concerns of the opponents. This section analyzes these issues. 


A. Monitoring 


Opponents strongly contend that monitored urination violates the 
athlete’s right to privacy.”* Nonetheless, O’Halloran held that in the 





officials performing the search; and the information sought is intended to be 
used solely for noncriminal educational and rehabilitative purposes. Based on 
a careful and considered weighing of these factors, we conclude that the TSC 
urinalysis program does not violate the fourth amendment. 

Id. at 1322. 

. 109 S. Ct. 1384 (1989). 

. Id. 

. Id. 

. 109 S. Ct. 1402 (1989). 

. Id. 

. Id. 

. O’Halloran, 679 F. Supp. at 1000. 

. Although not analyzed in this Note, plaintiffs may also object that their ‘‘consent’’ 
to the testing is unconstitutional or involuntary. For a more in-depth look into this issue 
see Scanlon, supra note 3, at 930-42. : 

73. In Judge Rushing’s Nov. 19, 1987 statement of intended decision (Hill I), he 
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context of a university’s athletic program, the privacy intrusion was 
relatively small.”* In holding that the tests did not violate a plaintiff’s 
right to privacy, O’Halloran placed emphasis on the element of com- 
munal undress among the athletes and the annual health examinations 
in which ‘‘viewing and touching is tolerated among relative stran- 
gers.’’”> The intrusive nature of the tests may be diminished by the fact 
that the athletes give urine samples during their routine physical 
examinations.”® 

In Bally, the Massachusetts Supreme Court upheld Northeastern’s 
provision requiring a monitor to observe the athlete’s act of urination. 
In so doing, the court decided monitoring ‘‘is the only means of 
ensuring that the athlete submits his or her own urine to be tested. 
Drug-free urine is commercially available and, without a monitor, could 
be substituted for the athlete’s.’’’’ 

In Hill v. NCAA, however, the court held monitored urination an 
impermissible invasion of privacy noting that ‘‘it is the observation by 
a trained and careful monitor, whose entire attention is focused on the 
athlete’s normally private act of urination, that transforms the experi- 
ence into an extremely humiliating and embarrassing one.’’”* 

Though some courts may uphold monitoring, institutions should 
implement an alternative method. The NCAA and educational institu- 
tions monitor the act of urination to ensure that the sample actually 
belongs to the athlete being tested. If drug testers frisked each athlete 
first and then allowed time to urinate privately in a carefully checked 
booth, however, the monitoring problem would disappear.” If the 
testers acted with care, athletes would not be able to ‘‘beat the system.”’ 
Thus, from both a legal and a practical standpoint, the NCAA and 
educational institutions should implement this change, and thereby 
remove an important arrow from the plaintiff’s quiver. 


B. Other Private Information Revealed 


Plaintiffs also object that the tests reveal other private information 
about them.® In O’Halloran, the district court found that the drug tests 





described monitoring as a euphemism for a person ‘‘staring at another during the act of 
urination.’’ Hill I, No. 619209 at 4. 

74. O’Halloran, 679 F. Supp. at 1905. 

75. Id. 

76. Note, The NCAA Declares War: Student-Athletes Battle the Mandatory Drug Test, 
16 Cap. U. L. REv. 673, 696 (1987). However, the athletes’ act of urination is probably 
not monitored during a routine physical examination. 

77. Bally II, 403 Mass. at 716, 532 N.E.2d at 51. 

78. Hill I, No. 619209 at 6. 

79. Tippecanoe addressed the monitoring issue by allowing the student to enter a 
lavatory stall and close the door in order to urinate. The water in the toilet was tinted 
to prevent tampering and the monitor listened for normal sounds while the student was 
behind the stall. Tippecanoe, 864 F.2d at 1311. 

80. Although National Treasury Employees Union v. Von Raab, 816 F.2d 170 (5th 
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do not reveal other private information about those tested, because the 
NCAA is concerned only with the detection of the banned list of 
substances.*! Conversely, Hill found that the testing program ‘‘intrudes 
on individual privacy by revealing private or secret details about an 
individual’s life.’’*? 

Although the tests do reveal other substances in the athlete’s system, 
the NCAA and educational institutions may turn to Shoemaker v. 
Handel** for support. In Shoemaker, a case involving the drug testing 
of jockeys, the Third Circuit Court of Appeals noted that: 


[w]hile ... the Supreme Court ... [has] recognized a right of 
privacy in medical information, governmental concerns may sup- 
port the access to such information where the information is 
protected from unauthorized disclosure ... The Commission’s 
concern for racing integrity justifies its access to the breathalyzer 
and urinalysis information. The jockeys’ concern, therefore, is 
limited to confidentiality. ‘‘* 


Similarly, O’Halloran noted that the student-athlete is not open to 
loss of liberty or any other sanctions for testing positive. In particular, 
the athlete is not subject to criminal prosecution. The only consequence 
of a positive test is denial of intercollegiate eligibility.° Thus, if the 


proponents protect the test results from unauthorized disclosure, the 
fact that the tests may reveal other private information may become a 
non-issue. 

Further, although the tests may reveal other private information about 
the athlete, the specimens are tested by a code number. The NCAA 





Cir. 1987), aff'd, 109 S. Ct. 1384 (1989), upheld a drug-testing program for employees 
of the U.S. Customs Service, the Fifth Circuit did note that ‘‘[uJrine testing may disclose 
not only the presence of drug traces but much additional personal information about . . . 
{a person]—whether ... [a person] is under treatment for depression, or epilepsy, 
suffering from diabetes, or in the case of a female, pregnant. Even tests limited to the 
detection of controlled substances will reveal the use of medications prescribed for relief 
of pain or other medical symptoms.’’ Id. at 175-76. 

81. O'Halloran, 679 F. Supp. at 1005. While it is true that the NCAA is only concerned 
with finding out whether the athlete has used banned substances, their tests do reveal 
whatever else is in the athlete’s system. The concern then is not what the tests reveal 
but whether the athlete is identified and who would know whether other medications 
were used. See NCAA PAMPHLET, supra note 1, at 16-18. 

82. Hill I, No. 219609 at 5. 

83. 795 F.2d 1136 (3rd Cir. 1986). In Shoemaker, five jockeys brought a claim under 
1983 seeking to strike down the breathalyzer and urine testing program of the New Jersey 
Racing Commission as unconstitutional. The Third Circuit upheld the testing program 
as an administrative search exception to the fourth amendment in the heavily regulated 
horse racing industry. Id. at 1142. 

84. Id. at 1144. 

85. O’Halloran, 679 F. Supp. at 997. See also Barbay v. NCAA, No. 86-5697 (E.D. 
La. Jan. 20, 1987), in which the court stated that the plaintiff would not suffer any 
irreparable injury as a result of being declared ineligible for post-season competition. 
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limits the disclosure of the test results in a ‘“‘Buckley Amendment 
Consent.’’®* Only those who test positive for a banned substance are 
later identified.*” As a result, drug testing should survive challenges 
on this issue if the test results remain confidential. 


C. Test Accuracy/Timing Issues 


The drug tests face challenges as to timing elements as well. The 
fact that the tests do not establish when the drugs were ingested 
troubled the Hill court.® Presumably, a positive test could result from 
a drug ingested months before.*® This possibility is problematic. Con- 
sider the freshman athlete who used a banned substance prior to 
attending college. The athlete may test positive for drugs and be ruled 
ineligible though provided no notice of the institution’s drug-testing 
policy. 

Equally troubling is the sensitivity of the testing. The Hill court found 
that athletes may test positive, for example, for ‘‘merely passively 
inhaling marijuana smoke in a room.’’*° Frequency and likelihood of a 
false positive for passive inhalation are questions which would-be drug 
testers must address. 

Proponents of drug testing may overcome these hurdles. To satisfy 
timing concerns, proponents should show that no better alternative 
exists to test for these drugs. The attempt to deal with a grave problem 
in our society may tip the balance in favor of drug testing on this 
issue. Second, even if the athletes used the drugs in the off-season or 
prior to attending the institution, the athletes ought to have known 
that they would be tested for drugs once they arrived. Nonetheless, 
educational institutions should inform incoming athletes that the insti- 
tution and the NCAA may test them for drugs. 

Third, taking drugs in the off-season may give the athlete an artificial 
advantage during the season. Thus, if an educational institution can 
prove that drug tests are necessary to ensure fair competition, the fact 
that the athlete ingested the drugs months before should not matter. 


D. Drug Use 


Does the extent of drug usage among athletes create a compelling 
need to test athletes for drugs? Answers to this question have varied. 





86. NCAA PAMPHLET, supra note 1, at 6. The Buckley Amendment Consent allows 
disclosure of NCAA drug-testing results only to authorized NCAA representatives. Id. 
See also Brock & McKenna, supra note 10, at 537. 

87. NCAA PAMPHLET, supra note 1, at 17. Additionally, the NCAA suggests that 
inquiries following a suspension for a positive drug test could be handled by stating 
that: ‘‘The student-athlete in question was found in violation of the NCAA eligibility 
rules and has been declared ineligible for postseason competition.’” NCAA PAMPHLET, 
supra note 1, at 18. However, the Hill court would regard this as ineffective. Hill II, No. 
619209 at 11. 

88. Hill I, No. 619209 at 8-9. 

89. Id. at 35. 

90. Hill II, No. 619209 at 21. 





338 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 2 


The Tippecanoe court took judicial notice of the fact that ‘‘in society 
at large drug usage by athletes is highly publicized and is a matter of 
great concern.’’*: In Hill, however, the court concluded that little 
evidence of drug use in college athletics existed.*? The Hill court based 
its conclusion on the fact that the 1986-87 NCAA drug tests produced 
only thirty-four positive tests for 3,511 students tested. The court also 
dismissed anecdotal evidence on drug use in sports, noting that it 
‘‘suffer[s] from hearsay problems, is remote and untrustworthy.’’ 

On this issue Hill missed the mark. The use of these statistics to 
conclude that a problem does not exist is unrealistic. The statistics 
show neither how many athletes ‘‘beat’’ the tests nor the number who 
were deterred from taking drugs because of the tests. Thus, the extent 
of drug usage by athletes remains unknown. On this point the district 
court in O’Halloran aptly noted that ‘‘such testing will have a deterrent 
effect, and .. . over time less evidence fof drug usage] will be found. 
Such evidence of the program’s success should not be used to dem- 
onstrate lack of need for the program or that the program has no 
reasonable basis.’’® 

Secondly, the Hill court was remiss in dismissing the anecdotal 
evidence. Although credibility is a valid concern, the overwhelming 
evidence demonstrates that a drug problem does exist at all levels of 
athletics.°* This fact seems all too real when great athletes such as Ben 


Johnson, Len Bias, and Don Rogers fall victim to drug abuse. The use 
of drugs by athletes extends from the professional level** down to the 
high school level.*” The evidence of drug use led the O’Halloran court 
to conclude that ‘‘it is laudable that the NCAA and its member insti- 
tutions are attempting to educate, ferret out, and deter drug abuse 
among student-athletes; indeed, they would be remiss in the eyes of 
the public and parents if they did not make such an effort.’’”* 





. Tippecanoe, 864 F.2d at 1320-21. 

. Hill II, No. 619209 at 11-14. 

. Id. at 13. 

O’Halloran, 679 F. Supp. at 1004. 

. See Cooper, Cocaine is a Loaded Gun, NEWSWEEK, July 7, 1986, at 26. (‘‘[D]espite 
all that’s known about cocaine’s killer potential, drug use among college athletes is 
rising, just as it is in the general population... .’’). 

96. The number of professional athletes Sound guilty of drug abuse is staggering. For 
example, see Keteyian, Dark Clouds over Sun Country, Sports ILLUSTRATED, Apr. 27, 
1987, at 24. (‘‘The biggest drug bust ever in pro sports implicated 11 present or former 
members of the Phoenix Suns [professional basketball team].’’). 

97. Bell & Malone, Athletes’ Steroid Use Worries Virginia High School Coaches, 
NCAA News, Feb. 3, 1988, at 24. ‘‘Northern Virginia high school athletes are turning to 
dangerous anabolic steroids in increasing numbers... .’’ See also, A Scary Mix of Kids 
and Steroids, U.S. NEws & WorLD Rep., Dec. 26, 1988-Jan. 2, 1989, at 13. (‘‘[H]ealth 
researchers [at Penn State University] reported ... [mJore than 1 in every 15 young 
Americans uses steroids, a finding likely to shock parents, coaches and law enforcers 
into stronger action to curb the drugs.’’). 

98. O’Halloran, 679 F. Supp. at 1004. 
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Educational institutions would be wise to gather evidence of drug 
usage by athletes to justify drug-testing programs as a legitimate re- 
sponse to the grave problem of drug abuse among athletes. Although 
the Hill court was unpersuaded, it appears that in our society such 
testing may be seen as a legitimate weapon in the war on drugs. 


E. Health and Safety 


Opinions conflict on whether drugs present a significant threat to the 
health and safety of a student-athlete. The Hill court concluded ‘‘there 
is no evidence that drug use in athletic competition is endangering the 
health and safety of student-athletes. There was no evidence that any 
college athlete has ever been injured in competition as a result of drug 
use.’’*? But in Tippecanoe, the court found that drug use did threaten 
the health and safety of the athletes.*° 

Whether athletes are injured in competition should not be the sole 
focus. Instead, the issue is whether drugs adversely affect the health 
and safety of the athletes at all times. The NCAA and educational 
institutions ban many drugs precisely because they endanger the health 
of the athlete. Cocaine use is but one example.’” Steroids also produce 
many harmful side effects and may lead to long-term damage.’ 

The Hill court validly noted that if the health and safety of athletes 
justified the drug tests, then the NCAA and educational institutions 
should test for alcohol and tobacco, two drugs which definitely injure 
the health of student-athletes.1°* The NCAA and educational institutions 
should strongly consider solutions to the continuing problem of alcohol 
abuse, if not tobacco use as well, among student-athletes. A drug- 
education program would probably best address this issue. This ‘‘under- 
inclusion’’ argument alone, however, should not render the drug-testing 
programs unconstitutional.™ 


F. The Need for Drug Education 


Whether or not an educational institution has a drug-testing program, 
a drug-education program of some sort is essential. Regardless of 
whether the drug tests are upheld, everyone agrees that athletes and 
society-at-large must be educated concerning the evils of drug use. 
Thus, an institution’s first resolve should be to enact a program which 





99. Hill II, No. 619209 at 14. 

100. Tippecanoe, 864 F.2d at 1320. 

101. It was a cocaine overdose which killed Len Bias, an all-american basketball player 
at the University of Maryland, and Don Rogers, an all-pro football player for the Cleveland 
Browns. 

102. See Marshall, The Drug of Champions, Science, Oct. 14, 1988, at 183. (‘‘Overuse 
of these drugs [steroids] also carries a substantial risk of kidney and liver damage, liver 
cancer, and heart disease.’’). 

103. Hill II, No. 619209 at 15. 

104. Shoemaker, 795 F.2d at 1144. See also Brock & McKenna, supra note 10, at 556. 
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will so educate these athletes. Perhaps prominent upperclass players 
could speak to the younger players about the dangers of drugs. Some 
schools have mandatory drug-education seminars which student-ath- 
letes must attend. This is a step in the right direction. 

The Hill court strongly criticized the NCAA for not having a good 
drug-education program. Hill found that the NCAA did ‘‘not provide 
counseling, rehabilitation or offer schools or universities any assistance 
in counseling or rehabilitation for athletes who are found to have a 
drug problem... .’’* In fact, the Hill court struck down the NCAA’s 
program because the NCAA had not adequately attempted drug edu- 
cation as a viable alternative to drug testing.’ 

Drug education is obviously less intrusive than drug testing. Indeed, 
opponents of drug testing urge that an education program does not 
interfere with a student’s strong privacy interests. The issue thus 
becomes whether education alone is an effective response to the evils 
of drug use. 

Additionally, educational institutions must make rehabilitation of the 
drug user a top priority. Like Northeastern, institutions should consider 
counseling rather than suspension for a first offense. While this system 
may not provide as much deterrence, it sends a strong message that a 
school cares about the well-being of its athletes and it seeks to help 
those athletes with drug problems. 


V. CONCLUSIONS AND RECOMMENDATIONS 


Drug abuse unfortunately has become a significant problem in our 
society. This problem has no doubt reached the world of athletics. In 
1986, the NCAA, and some of its member institutions, fought back: 
they decided to test college athletes for drugs. While the goals of the 
tests are worthy, the tests must accommodate the constitutional rights 
of the athletes. 

Opponents of the tests raise many valid points in objecting to the 
current testing programs. First, opponents point to the fact that less 
intrusive alternatives exist. A good drug-education program may solve 
the problem without infringing upon an athlete’s privacy rights. Alter- 
natively, institutions could instruct coaches and trainers to monitor the 
conduct of their athletes and test only those athletes who reasonably 
appear to have a problem. 

Opponents state that the tests themselves have problems. The tests 
do not establish when the drugs were ingested. Thus, a college freshman 
could conceivably test positive for a banned substance used before the 
athlete enrolled in school. Additionally, the tests may pick up evidence © 
of marijuana that has been only passively inhaled. 

Drug testing of college athletes does not involve the sensitive safety 
interests at stake in Von Raab and Skinner. The drug tester’s interest 





105. Hill II, No. 619209 at 15. 
106. Id. at 22. 
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in the athletics context is not as strong. Opponents may use this fact 
to their advantage. Opponents may look to state courts as more prom- 
ising in these cases. 

Although not without problems, drug testing of college athletes can 
survive its challenges. The testing would more likely be upheld, how- 
ever, if implemented along with a good drug-education program. Along 
these lines, drug-testing institutions would be wise to emphasize the 
rehabilitative, rather than the punitive, goal of the tests. The primary 
goal of the educational institution should be the well-being of its 
student-athletes. Thus, the institution must emphasize that the tests 
aim to protect the health and safety of its athletes. 

Institutions testing for drugs should notify all their student-athletes 
and prospective student-athletes that they may be subject to drug tests. 
The tests should be objectively performed according to written standards 
that do not give the institution the discretion to choose whom to test. 
A program will more likely be upheld if it is impartially and even- 
handedly administered. 

Proponents of testing contend that there is a diminished expectation 
of privacy in college athletics. This is more likely true when a urine 
sample constitutes part of an athlete’s annual physical examination. 
Additionally, the tests must maintain the confidentiality of the athletes. 
The test results should be revealed only in the case of a positive 
finding, and then only to limited administrative personnel. 

The GC/MS method should be used to confirm a positive finding. 
This ensures the reliability of the tests. Additionally, the program must 
allow an athlete the opportunity to appeal a positive result. These steps 
will preclude an athlete from being incorrectly ruled ineligible. 

Proponents of drug testing should set out justifications for the testing 
programs. An institution should point not only to the health and safety 
of the athletes, but also to any evidence of drug use by athletes 
generally. Further, an institution may point to the influential position 
that college athletes occupy in our society. 

Courts will ultimately decide the validity of drug testing, an issue of 
great importance. Although the tests pose some problems, institutions 
taking the proper precautions should be able to conduct such tests. 


Todd A. Leeson* 





* B.A., College of William & Mary, 1986; J.D., Notre Dame Law School, 1989. 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


This country has witnessed great changes and challenges in education 
law during the past decade. Judicial decisions have changed student and 
faculty rights and their relations with institutions; colleges and univer- 
sities have entered an era of severe financial constraints with many legal 
ramifications; and Congress has dictated new procedures and requirements 
for serving members of protected classes. The professionals who deal with 


education law need a resource to keep current on this burgeoning body 
of law. 


The Journal of College and University Law is such a source, and, in fact, 
is the only law review devoted totally to the concerns of higher education. 
If you presently do not subscribe, send in the application below—and if 
you do subscribe, please pass the subscription information on to someone 
you know who may benefit from the Journal. 


Mail subscription to: 
Rothman & Company 1 Year (4 Issues) $38.00 
10368 W. Centennial Rd. Payment Enclosed 0 
Littleton, CO. 80123 


Name: 





Street: 





City: State Zip 





Back issues of Volume 14 and 15 are available for $11.00 per single copy. 
Volume 14 is available for $38.00. Volumes 12-13 are available for $35.00. 
Price per single copy is $10.00. Volumes 7 through 11 are available for 
$30.00. Price per single copy is $8.00. Volumes 5 and 6 are available for 
$25.00; price per single copy is $6.50. Volumes 1 through 4 are $20.00 
for each year; price per single copy is $5.00. Subscription information for 
back issues is available from NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 





Membership in National Association of College and University Attorneys 
(NACUA) includes Journal subscription. For information on joining 
NACUA, write: NACUA, Suite 620, One Dupont Circle, Washington, D.C. 
20036. 

















INSTRUCTIONS FOR AUTHORS 


The Journal of College and University Law is a quarterly publication 
of the National Association of College and University Attorneys (NACUA) 
and the Notre Dame Law School. It is a refereed, professional journal 
specializing in contemporary legal issues and developments important 
to postsecondary education. 


The Journal publishes Articles, Commentaries (scholarly editorials), 
Book Reviews, Student Notes and Student Case Comments. Manuscripts 
are reviewed by experts in the field. 


Manuscripts should be typewritten on 82” x 11” paper, and should 
be double-spaced. Set-off quotations should be double-spaced. Endnotes 
should reflect the format specified in the fourteenth edition of the Uniform 
System of Citation (the ‘‘Blue Book’’). A paragraph on the title page 
should provide the position, the educational background, the address and 
the telephone number of the author. Each author is expected to disclose 
in an endnote any affiliation or position, past, present, or prospective, 
that could be perceived to influence the author’s views on matters 
discussed in the manuscript. 


Decisions on publication are usually made within four weeks of a 
manuscript’s receipt. Accepted articles are edited by a student editor, 
the outside reviewer and the Faculty Editor. Editorial changes are sub- 
mitted to the author for approval before publication. The Faculty Editor 
reserves the right of final decision concerning all manuscript changes. 
When an article is approved for publication, the Journal retains the ex- 
clusive right to publish it, and the copyright is owned by NACUA. 


Manuscripts should be submitted to: Professor Fernand N. Dutile, 
Faculty Editor, The Journal of College and University Law, Notre Dame 
Law School, Notre Dame, Indiana 46556. 


Manuscript Deadlines 
August 25 Winter distribution 
October 1 Spring distribution 
January 1 Summer distribution 
March 1 Fall distribution 





National Legal Writing Competition 


For the best law student article on a topic relating to 
legal issues in higher education 


The Donald L. Reidhaar Prize of $1,000 
and Publication in 


THE JOURNAL OF 


COLLEGE AND 
UNIVERSITY 
LAW 


Send manuscripts (in quadruplicate) not later than June 8, 1990 to 
Phillip M. Grier, Executive Director, National Association of College and University 
Attorneys, One Dupont Circle, Suite 620, Washington, D.C. 20036. 


Recent winners of the competition are: 


Margaret J. Lam. “Restrictions on Technology Transfer Among Academic Researchers: 
Will Recent Changes in the Export Control System Make a Difference?” (1986) 

Elisabeth A. Keller. “Consensual Amorous Relationships Between Faculty and Students 
and the Constitutional Right to Privacy.” (1987) 

Michael J. Schinner. “Establishing a Collegiate Trademark Licensing Program: To 
What Extent Does an Institution Have an Exclusive Right to its Name?” (1988) 

James C. Harvey. “Fraternities and the Constitution: University-Imposed Relationship 
Statements May Violate Student Associational Rights.” (1989) 


6 the author a ee the right 
of first publication of the manuscript. Other entries will also be considered for publication in the 
Journal; all submissions should be in law journal format with citations in accordance with the 
Uniform System of Legal Citations. 








THE JOURNAL OF COLLEGE AND Second Class Postage Paid at 
UNIVERSITY LAW Washington, D.C. 
National Association of College and and at additional 
University Attorneys 

Suite 620, One Dupont Circle, N.W. 
Washington, D.C. 20036 


mailing offices 


WEBSTER, N. GERMAINE 
SERIALS PROCESSING DEPT. 
UNIVERSITY MICROFILMS INT'L 
300 N. ZEEB RD 

ANN ARBOR MI 48106 








